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District Judge 


New York 
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0% 

TILE COURT: Good morning. 



3 

Since this is a day of national mourning and 



4 

this matter has been scheduled for some time, we are 


• 

5 

c 1 

proceeding, but I would ask that before we call the calendar 



6 

and I hear the matter w« all stand for a minute of silent 



7 

tribute to the late President Johnson. 


• 

8 




q 

(Pause.) 



2, 

1 

THE CLERK: In the matter of Betty Levin, Alleghany 


10 


1 

• 

11 

Corporation and Robert LeVasseur,plaintiffs against Mississii 

-pi 



River Corporation, Missouri Pacific Railroad Company, 



12 

Robert H. Craft, T.C. Davis and Thomas F. Milbank, de- 


• 

13 

• 

fendants. 



M ! 



i 

MR. POMEUANTZ: We areready for the motion. 



15 j 

• 


• 

1 

16 

your Honor. 




THE COURT: Those who appear in support of the 



17 

proposed settlement, how much time would you require? 



18 

| 

1 

• 

19 

MR. POMERAMTZ: I want to venture a figure. 

Where five or six of us are speaking as proponents, 

1 



20 




1 would estimate between an hour and a half and an hour and 


• 

21 

three-quarters. 



22 

THE COURT:: How many objectants are there? 



23 

i 

» 


• 

24 

MR. GARFIELD: If your Honor please, I an an 


• 

objectant. My name is Edward Garfield and Edward Garfield 



25 



- 


and Barbara M. Garfield are objectants. 


# 
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THE COURT: 

How much time would you require? 



3 


MR. GARFIELD: Half an hour, your Honor. 



>4 





4 


THE COURT: 

Are there any other objectants? 



5 


MR. COHEN: 

Yes, your Honor. I am an attorney 



6 

representing two objectants, Jacob R. and June Cohen. 



7 


THE COURT: 

How much time would you re ,uire? 



8 


MR. COHEN: 

About 15 minutes, your Honor. 



9 


THE COURT: 

Have you submitted any papers in 



10 

opposition? 



• 

11 


MR. COHEN: 

Yes, sir, I have some papers in 



12 

1 

opposition which I would like to submit to the Court at this 


> 

13 

time. 
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THE COURT: 

Have you served papers on those who 



15 

favor 

the plan? 



f 

16 


MR. COHEN: 

Pardon? 



17 


THE COURT: 

Have you served your papers on the 


> 

18 

other 

side? 




19 


MR. COHEN: 

Yes, I have, your Honor. 



20 


THE COURT: 

Have you filed them with the Court? 


i 

21 


MR. COHEN: 

No, I haverft. 



22 


THE COURT: 

I don't recall reading any papers on 

• 

» 

23 

behalf 

of your clients. 


• 

24 


MR. COHENi 

Well, the papers are really in the 



25 

nature 

of a notice of intention to object and I did not. file 

. 


• 
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then with the court at the time, your Honor. 

THE COURT: But have you filed the substance of 
your objections and served them on the opposing side? 

MR. COHEN: I have served them, but I have not 

filed them. 

THE COURT: Well, file them now. 

Is thereany other objectant? 

You may ntep forward, please. 

MR. POLANCER: My n.vme is Merrill Polancer. 

I wrote a letter — 

THE COURT: I was going to say you wrote a letter, 
did you not? 

MR. POLANCER: I did, sir. 

THE COURT: How much time would you require? 

MR. POLANCER: 15 minutes. 

THE COURT: Are there any others? 

MR. INGERSOLL: My name is Winchester F. 

Ingeraoll, Jr. representing myself. My objections arc 
more in the nature of slight modifications which I think 
would be helpful not only to the plaintiffs, but to the 
defendants and to you as Judge. ' 

THE COURT: Have you prepared any papers? 

I 

MR. INGERSOLL: I nave. I sent a summary in to all | 

i. 

the lawyers representing the plaintiffs and the dofend- , 
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ant*. I sent a copy to the clerk, John Livingston, and 
I have a clearer copy which I can present to you. The 

Xerox copy didn't oome through too wo 11 on the memorandum 
and I have a handwritten — 


THE COURTi What is your name? 

HR. INGERSOLL: Winchester F. Ingersoll, Jr. 

THE COURT: WeJl, the Xerox copy certainly didn't 
come through very well. I had difficulty reading it. 

MR. INGERSOLL: I have a batter copy.' 

THE COURT: Submit it. 

MR. INGERSOLL: Would you like ae to submit 

it to iou now, sir? 

THE COURT: You may submit it now. 

Axe there any other appearances on behalf of 
any person, either in favor of or against the proposed 
settlement? 


MR. BALLARD: Your Honor, my name is Ernest 

Ballard with the firm of LeBouef, Lamb, Leiby & Mac Rae 
representing the Franklin National Bank as the trustee 
of the voting trust which Alleghany created in 1957 which 
holds a great portion of the B etock which is the subject 

hearing. I wish to note our appearance, but we 
do not wish to bo heard. 

THE COURT: In additionto the persons who appear 

250 
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this morning as objectants the Court lias received a number 
of letters and these will be filed as part of the record. 

MR. WESSON: Your Honor, I appear as an objector 

I wrote you a letter on November 3rd. 

THE COURT: Your letter has been considered and 
it will be filed and considered in connection with this 
pending motion. 

MR. WESSON: My name is William Wesson, a 

stockholder. May I present more material this morning? 

THE COURT: Have you served it on the others? 

MR WESSON: No, sir. 

THE COURT: Serve it on the attorneys. Do you 
want to be heard? 

MR.WESSON: Yes, sir. 

THE COURT: How much tine would you require? 

MR. WESSON: Is it proper for roe to read the 

letter I wrote to you? 

THE COURT: There isn't any point in reading the 
letter because I will go over it, in any event. 

MR. WESSON: I would think ten minutes, sir. 

THE COURT: Do you plan to read the letter? 

MR. WESSON: I would like to read the papers 
I brought in this morning. I wo Id like to road the 
letter, if you will allow it. 
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letter? 


THE COURT: What is the purpose of reading the 

1 Said 1 WOuld examine it very carefully and 


consider it very carofully. 


MR. WESSON: Very well, air. 

THE COURT: Unless you have something to add 


to the letter. 


MR. WESSON: I thought the people present might 


like to hear the letter. 


THE COURT: If you want to read it, you may. j 

I don’t see any purpose in it. 

I think I might mention the fact I 1 we to leave 
this afternoon. I am sitting as a judge in the multi-district 


panel litigation in Los Angeles. We are having r 
session tomorrow. 

Are there any prospects that those favoring the 
plan might cut down the time schedule for their pre¬ 
sentation? I have gone over all the papers that have 
been submi-ted. 

MR. POMERANTZ: Yes, there is, your Honor. 

We will cut it down in light of your Honor's observation 
and we will waive the necessity of Mr. Wesson reading the 
remarks since he says it is just a copy. 

THE COURT:If those in favor of the plan desire 


to answer any of the 


papers that have Leon submittod 







I 
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Uiio rooming, or any arguments made, you submit whatever 
i« necessary. 

MR. POMERANTZ: Yes, sir. 

MR.GARFIELD: if you r Honor please, I will reduce 

my titio to 20 minutes if you give me leave to file an 
additional roemora id urn. 

THE COURT: Yes. In your case, too, I am going 
to ask there be more specific reference in your affidavit, 

Mr. Garfield. There have been generalities in the 
briefs and I think therecught to be more specific answers 
to his allegations. You will have additional time j 


MR.GARFIELD: You are directing that to the 


parties, your Honor? 


THE COURT: Yes. 

MR. GARFIELD: I do have leave to submit an 


additional memorandum? 

THE COURT: Yes. 


MR. GARFIELD: Tliank you, your Honor. 

THE COURT: If you are ready to proceed, please 


proceed. 


What is it, 3 ir? 

MR. INGERSOLL: I want five minutes time to 
supplement my letter, if I could. I think it would bo 
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6 

7 

8 
9 

10 

11 

12 

13 

14 
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helpful. Ingersoll is the name. 

THE COURT: All right. 
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MR. POMERANTZ: In view o: your Honor*. st*., 
IWnt 1 am Abraham Pomerantz, your Honor. 

In view of your Honor's statement that you have 
ead the papers, I can, I believe, cut ray remarks, as 
contemplated, quite considerably. 

I represent, your Honor, one of the three co- 
plaintiffs, Robert LeVasseur w..o, as you know, is repre¬ 
senting with the other plaintiffs and other counsel the 
entire Class B group of shareholders aggregating 40,000 
shares and we have agreed yesterday to divvy up our time 

80 38 t0 avold "Adless duplication and we will try to 
stay within that plan. 

It's ray assignment, your Honor, to give you a 
brief, a very brief, outline of only so much of what other 
wise would be unaufferably long background as is necessary 
to orient the present litigation. 

I refer specifically to a litigation, the 
precursor of this one, brought ten years ago back in 

December of 1963 in a district court in St. Louis, 

Missouri. 


THE COURT: That is the one that went into the 
Supreme Court? 


MR. POMERANTZ: 
THE COURT: 


Th.^t is right. 

And that is the one that held that 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 
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jqbr 

Class B had certain rights? 

MR. POMERANTZ: Right. The only thing I will 

advert to — 

THE COURT: It has an independent right to vote o 

certain matters. The other papers claim this presents a 
position of conflict between the Class A and Class n stock 
and one of the difficulties is to effect the merger of 
this company, which is desirable, in light of new com¬ 
petitive conditions in the railroad industry. 

MR. POMERANTZ: I have very little more to say 

beyond perhaps saying that it was that litigation and its 
decision which was the cause of and the basis for the commencj 
ment of this dividend litigation which commenced soon after 
the Supreme Court had spoken and had announced, as your 
Honor recalls, at least Judge Douglas did _ 

THE COURT: A predatory kind of a situation, the 

worse he has ever seen. 

HR. POMERANTZ: I will be back to my chair in 

about four minutes, I suspect. 

I think it may be important to underscore just one 
fact emerging, not a fact but an implication, I should say, 
emerging from that litigation and I an done with it. That 
is that the adjudication, the finding, if you wish, by tho 
Supreme Court that the A's controlled — as you know by 

256 
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Mississippi — which wore casting covetous oyes on the 
B's and their much larger values ia what precipitated 
this litigation because otherwise we have that intolerable 
situation of having asked the Court to interfere with the 
business judgment in the declaration of dividends which, 
as you know from your reading, is something courts are 
very loathe to do. 


But in this situation we are aided by the fact 
that the Court held tnat — well, it found bad faith on the 

» 

part of Mississippi and of the promulgators of the so-called ! 

merger plan. 

That is what emboluened the throe of us. I should i 

■ 

have added, the same team that is here today of Donovan, 
Leisure -- 

THE COURT: They brought the suit that went into 

the Supreme Court, the same team? 

MR. POMERANTZi Yes, the same team brought the suit 
in the Supreme Court. There was Mr. Elsen associated with 
Mr. Lowenthal, Donovan, Leisure in the person of John E. 

Tobin and Mr. Walton and there was myself. So when the 
Supreme Court almost gave us, you might say, the green 
light, we Drought this action largely encouraged by the 
findings there. 

Since you are quite aware of that caso, let roe 


irutwi au m« v bi 
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2 

13 

3 

9iV * yOUr :,0 " 0r X hope, . f our or flvo . rtnutf 

4 

view of what w. conceive to bo the proa end the con. of 

5 

our litigation and how we came to aettlo it and what factors 

6 

X. for on., toot into account and I thin* i 8paak for „ y 

7 

co-plaintlffa. 

8 

Primarily the fact situation la that the b's 

9 

1 were accruing aarninga at the rate of hundred, of dollars. 


I will „ot boro you with details and specificity. The 

11 

record, will show that. The b's were accruing, when we 

12 

brought this present lawauit. several hundreds of dollars per 1 

13 

“ ,h * r ° Per ,hare « nd “«« "Xnd of eye dropping out to 

14 

the B'a $5. 

15 

1 

the court: That i. the same rate being paid to the. 

16 

A's which was the maximum that could have been paid. 

17 

MR. POHERANTZ: That is right, the A's being 

18 

really a preferred stock ithad to be paid before the b's 

19 

could get anything. . It was and is our contention that 

a 

with these huge earnings accruing on the b the » dividend 

21 

paid was no more than a peppercorn and was so grossly 

22 

inadequate a. to give us purpose or reason to bring lawsuit 

23 

Which is generally considered as bottom drawer cases. 

24 

Actions to compel dividends in the ordinary situations are 

25 

brought by sophisticated lawyers. but this was an 


extraordinary case. 

258 
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» 

2 

Its extraordinary nature was pointed out by 



3 

the Supreme Court but was more dramatized, I think, by 

| 






a 

the unprecedented facts of this disparity between these 


• 

5 

huge earnings accruing and the almost meaningless 



6 

dividends paid out. 



7 

Against our position that we hadn't had a good 


• 

8 





lawsuit for dividend, I would like to kick off without more 



9 

them the syllabus type of response to it. 

1 

• 

10 

First of all, Mr. Willis of Dewey, Ilallentine 



11 

representing Mopac or representing Mississippi rather 



12 

takes the view that the whole question is how much is 


• 

13 

i too much surplus. Our charge, after all, is con¬ 



14 

ditioned on the showing of the proposition that they wore 



15 

squerreling away more money than they needed and, as 


• 

1C 




lb 

your Honor mighw imagine our very expensive depositions 



17 

here reveal sophisticated opinion by men of soma executive 


• 

18 

eminence that it wasn't too much. 



19 

THE COURT: I want to ask a question about that. 


a 

a 

20 

There is the affidavit by the executive officer 


• 

21 

of Mississippi, or, at least, it may have been a 


\ 

22 

Missouri-Missippi officer and it states that one of the 



23 

reasons that dividends were not declared is becauao of the 


• 




1 

24 

need for the use of capital in order to purchase securities 


» 

25 

4 

in other railroads to protect their 


t 

r . 
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but thore ie very little in the papers as to the substance 

of tbe testimony indicating the executive or the business 


judgment that was applied by these officers. 

You do refer to the depositions and their testiraon 
but I don't have the substance of it and I think that somebo 
ought to point out where there is tne deposition testimony 
and that subject instead of the general reference to it. 

In other words, the defense is that this was 


a business judgment exercised bv the board of directors in 
the interest of the corporation. It not only went to the 

purchase of securities but ot!ier corporate purposes. 

MR. POMEKANTZ: Right, sir. I am sure Mr. 

Willis is heeding your Honor's observation and will supply 
you with chapter and verse as he conceives it. bet me 


t2/2 


say I don't agree with Mr. Willis. 

THE COURT: That makes a lawsuit, doesn't it? 


MR. POMERANTZ: That is right. That is what 

makes one of our problems. The argument further 
made by Mr. Willis is that this would get the Court into 
kind of the board room of Mopac as a de facto director 
and this wouldbe both a: interference with business judgment 
I think that courts are supposed to shy away from, although 
1 think in latter days they find themselves part of it 
and, in any event, the issues of fact are so intricate 
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16 


and sophisticated as to defy judicial scrutiny. 

I nay be doing injustice to him but T am trying to 

define it. 


My response to that, again in broad terms, 

necessitated by my wish to cut the argument down in time 

is this. in the first place, I believe when your Honor 

looks at the facts which you have just asked for and which 

will be supplied and our responses to it, you will find, 

that granted, that there is a wide zone allowing for 

play of directorial discretion. I think the facts here 

take it beyond the zone, into the area which represents 

a perpetuation of the finding of the Supreme Court that 

th ® action of the Mississippi people hero was not in good 
faith. 


They also throw at us, your honor, that old 
thing known as the business judgment rule which, as your 
honor knows, is supposed to create red lights around the 
acts of the board against judicial intrusion. I think 
the misconception of the application of that rule needs to b«, 


pointed out in the few minutes I have. 

I think it is basic to the position of our 
strength here. That is tiie business judgment rule operates 
only vhen a disinterested board of directors or a dlsintcres 
controlling shareholder is exercising a non-peroonal 


tc 
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or a non-self-interested business judgment. The contrary 
rule is applicable where a management afflicted with a 
conflict of interest is making decisions. 

THE COURT: But they contend that most of the 
directors were not interested directors during the majority 
of the time that the board limited tne dividends on B stock 
to §5. 

MR. POMERANT2: We have many evidentiary answers 
to that. 1 would say the top one or two would be these: 

To begin with, Mississippi owned and controlled the majority 
of t.re a stock and designated all of its directors of 
Mopac. Now your Honor knows that that, per se, docs rot 
constitute control or domination. There is a presumption 
in the law that men do their duty honestly and that the 

that they are put in by a dominant shareholder who has 
an economic self interest in these transactions with the 
minority does not automatically create a conclusion of 
domination. 

Howeveq in the facts of this case where the 
same board of directors attempted to perpetrate tire 
plan that was thwarted by the Supreme Court in response to 
our objections in the Missouri litigation, I think we have 
at least some evidence -- I am not purporting to give you 
of it — that there is a cloud, to put it mildly. 


IOUTHMiN O it 111 
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• 

2 

THE COURT: You say to thwart the plan. 


3 

Hy recollection in readin g these papers is that the 

4 

Supreme Court stated expressly that it did not pass upon the 

• 

5 

plan. It's only concern was with the rights of the Class 


6 

b stockholders and its holding was confined purely to 

• 

7 

8 

9 

10 

that question. 

Am I wrong on that? 

HR. POMERANTZ: You are right, and I think 

• 


only categorically right because while itfs true they say 


11 

12 

that and obviously meant that, it is no less true that the 

opinion of the Court undercuts the Court's own statement. 

• 

13 

You may remember, I think it was Hugo Black's 

• 

14 

reference to the plan as representing a swap of four 


15 

• 

• 

16 

rabbits for one horse. 

THE COURT: I think that was Mr. Justice Clark. 


17 

• 

• 

<0 

MR. POMERANTZ: I am sorry, sir, you are right and 

• 

18 

19 

I am wrong. 

Then the reference I have referred to and your 


20 

Honor has noted of Justice Douglas. While it's true that 

• 

21 

9 


all that was before the Court was the issue of whether the 

n 


22 

23 

V 

B's had a right to vote as a class in defense of the 

• 

24 

preservation of the privileges and priorities and hearings 



in their shares, I don't think it would be too much to 


25 



• 

suggest that the Court thought the plan was pretty 

• 
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19 




outrageous and I think oozes out of many cracks and crevices 
of the opinion. 

This would not ba the time, unless your Honor 
wishes to give me the time, to discuss — it would 
probably take an hour or two. There are very extensive 

depositions largely taken by my associate, Mr. Elsen. 

They are precisely to the point t* ascertain whether the 
actions were done as disinterested directors or, rather, 
as servants of the board to the designor of the directors, 
to wit, Mississippi. 

In any event, that is the issue and for present 
purposeo all I promised to do in my statement to your 
Honor is give you kind of the outline of the pros and the 
cons of our contentions. 

But I want to finally get, before I take my 
chair, to what I conceive was the most important point that 
Mr. Willis makes whore I have to yield him a debating point. 
That is if wa win this lawsuit and persuade your Honor, as 
we think we very well might, that these dividends havo not 
been adequately dispersed to the B's, we are beginning the 
war. We haven't ended the war. That will be all right 

t 

for now, tout the practice in these cases, I take it, is for i 
the Courts either to reserve jurisdiction in perpetuity to 

I 

make sure that next year and tho year after the opinion or 
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decision of tha hopefully favorable court to the plaintiffs 
is not sabotaged by the same type of thing or, alternatively, 
to require further litigations every time the plaintiffs feel 
they are being done in by united dividend payments. 

I must say that is true and it bothers us for 
several reasons. 

First of all for the obvious reason that it's 
permanent warfare in which the courts are involved, lawyers 
are involved, executive distractions are involved, costs 

I 

are involved and, second, because as pointed out in the 
affidavit of Hr. Lee Jones submitted by the defendants, 
merger is more than a luxury in the railroad business 
today. It's almost a necessary way of life to meet the 
competition of expanding railroads. 

I find it easy to believe and to yield my 
adversaries point that with this civil war going on between 
the A's and the B's, any merger with other railroads is 
an impossibility and, as a matter of fact, Mr. Lee Jones 
cites one or two or three cases. 

THE COURT: You mean the railroad shied away from 
tills merger the minute the railroad discovered this stock 
situation? 

MR. POMERANTZ: Right. We nave attempted to 
fashion a decision, a plan of settlement. We, Donovan 


; 
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Leisure and Hr. Elsen, his associate Mr. Lowenthal, and I and 
not least of all the Alleghany people who have,as your 
Honor knows, what is a $50 million stake in this enter¬ 
prise. 

We have labored hard to taka this out of the 
courthouse and into the bargaining room. What we have 

worked out is a plan that Mr. Walton will tell you more 
about which hao at least a negative virtue of settling the 
case, of getting rid of all of this confusion and saving all 
this expense and distraction and opening the doors to 
merger. 

We think, but I don't want to encrouch on Mr. 
Walton's authority, that we have hammered out a fair, 
if not a very good and, I think, it is a very good settle¬ 
ment of a difficult but, by no means, impossible litigation. 

T1IE COURT: You have a second cause of action * 

cnarging a conspiracy. Isn't thero a second cause of 

action to depress the B stock whereby denigrating statements 
were made and one of the affidavits states that there is 
no direct evidence that has been unearthed in the rather 
lengthy discovery proceedings upon which the plaintiffs 
can go on, that is direct avidence to support the charge 
of conspiracy and that of necessity you would have to rely 
on circumstantial evidence with permissible inferences 
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to the trior of the facts. 

Do you agree with that? 

MR. POMERANTZ 1 If your Honor permits, I don't 
like doing this-, but this is Mr. Elsen's complaint and I 

<?S« 

think it wouldba fair to him if your Honor will permit me 
to duck that question and take it up with Mr. Elsen. 

Thank you very much. 

THECDURT: Mr. Pomerantz r I take it then from what 
you said — and it's i-iplied by the fact that you signod 
the stipulation of settlement -- that in the termj of your | 

experience you deem this a fair- and reasonable settlement 

taking' into^account all the continent possibilities that cone j 
into play in a lawsuit? 

MR. POMERANTZ: I do, sir. 

MR. WALTON. I am Lauck Walton. 1 represent 
one of the plaintiffs, Alleghany Corporation. 

Alleghany Corporation's interest in thi 3 Missouri 
Pacific Railroad goes back to 1929. Since that date we 
have had a position in the common stock or it3 predecessor. 

THE COURT: You own 52 per cent at the present 

time? 


> 23 

24 

25 

> 


m , 

MR.WALTON: Yes, your Honor. Slightly near 
53 per cent, 52.6, I tuink. 

It is my role to talk to you briefly about the 
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negotiations that led to this, omitting all the earlier 
conversations that led to naught, also to outline the settle¬ 
ment terms and to deal with some of the objections. 

Prior to 1970 the parties had had some conversation^ 
but they were very far apart indeed. Over $2500 apart in the 
price that was asked and the price that was offered. 

In 1970 in the summer I went to St. Louis, 

Missouri and there I was engaged in discovering an enormous 
file of documents from the Missour Pacific Railroad and at thii 
time I met Mr. Mark Henry who was the vice president and 
general counsel of the railroad and at that time I became 
converted to a theory which I think is best espoused or i 

. I 

most vigorously espoused in the affidavit of Mr. Jonhs and j 
that is that we had better, as investors in this corporation, 
hang together or we would all hang separdely because the 
time had come in the railroad industry when if this railroad 
was unableto effectuate mergers and to protect itself from 
the situation arising in the southwest and in the midwest, 
our investment in B stock as well as Mississippi investment 
in the A stock, the minority A's investment in that security, 
the minoxity B's investment would all be lessened. 

It would not bo worth what it should be worth. < 

Tho railroad would not be able to make what it should 

make. I may have been a late convert to that but I think 

everyone of the negotiators who participated here over two 
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years of veiy, very difficult negotiations came to believe 
that. These negotiations were not merely those of counsel 
although eninent countel did participate the late Thomas E. 
Dewey, Judge Peck and my partner John Tobin were present at 
virtually every aesoion. But the parties themselves had 
representatives there, Mr. Craft, who I think could be 
characterised as always the chief financial adviser of 
Mississippi throughout this , Mr. O'Leary, the vice president] 

i 

I 

Of finance now of Missouri Pacific, Mr Ramsdell of 
Alleghany Corporation, Mr. Burns, the vice president of 
finance of Alleghany. The parties didn't stop there. 

TUB COURT: You called separate consultants in, 
aid you not. Dr. Sheraton and Dr. Uawkina? 

MR. KALTON: They were for the litigation. 

That was later. In this case it was Kuehn, Loeb and 
Eastman,Dillon Union Securities who advised the parties 


respectively. 


That was Kuehn,Loeb for Alleghany and 


Eastman,Dillon for Mississippi. 

I have seen over 25 very detailed plans of 
recapitalization and the parties moved a great deal but 
by May 1972 wo had not reached a resolution and counsol were 


forced to report to you that it did not appear that wo could 
bridge the remaining gap. At that time there was a difforon;. 


of about $2000 as against $2000. 
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In other words, Alleghany wanted $2800. We 
thought that waa a fair value for the securities and 
Missouri Pacific were prepared to offer $2000. 

All of this, I don't naan to imply that it was 
ever all cash or all stock except in one instance which 
I will coxae to. These were complex packages of securities. 
They considered warrants, convertible securities, creating 
debt, splitting the stock. There is really no financial 
device that I can think of that wasn't in one or another 
of those plans. 

As you know, your honor, despite the breaking off 
of negotiations in Hay, I think many of us simply refused to 
believe that the railroad could survive without a settlement 
here. I don't mean that the railroad is going to go under 
tomorrow if there is not a settlement. 

By settlement I mean a recapitalization of the 
railroad and a permanent resolution of the conflict between 
the classes. But the Rocky Island merger is now ponding 
in the courts. 

It poses a severe threat to this railroad, in my 
opinion, and I might say, your Honor, and to the considerable 
amusement of some of the Sullivan fc Cronwoll lawyers, 1 am 
the only railroad lawyer essentially in this proceeding. 
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2 

Everybody else is a proper and upstanding security lawyer. 


3 

With that background we did finally cone through 


4 

tha statesmanship and the direct intervention of the 


5 

chief executive officer of Mississippi and the chief 


6 

executives officer of Alleghany. 


7 

We finally caiae to a resolution of this mater 


8 

along the lines presented to you. 


9 

1 

Essentially that is a settlement ir which 


10 j 

| 

Mississippi and Missouri Pacific offered the following 


11 

packagei 

l 


12 

Missouri Pacific would.pay to each B shareholder 

I 


13 

§850 and exchange each B shareholder for 16 shares of new 



14 

common stock. Mississippi would, simultaneously, tender 400, 

ooc 


15 

400,000 shares of that stock just issued which amounts 

1 ! 

16 

to 63 per cent of it. 


17 

Alleghany agreed to tender its stock. 

i 

18 

The tender would l>e made at $10C a share. 


19 

For the A holders there would also be benefits in that the 


20 

A would become convertible after one year into common and 


21 

the A would become cumulative, a feature that it does not 


22 

now have. 


23 

THE COURT: What is the reason for the corunitte 

d 

24 

tender by Alleghany of the shares that it’s to receive 


25 

to Mississippi? 
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MI<. WALTON: The reason Mississippi tendered 

or the reason — 

THE COURT: That Alleghany is required to tender. 

It's under a commitment to tender. 

MR. WALTON: Yes, it is. I have seen in the 
affidavits of tho others the suggestion \ hat Alleghany 
was extremely eager to hava cash. I have not received tnat 

impression from its officers. 

It has always, however, been a condition of 
any agreement from the very beginning of these negotiations 
that Alleghany has to get out of the security virtually 
entirely because wo would have held an enormous block and 
there is, under the Constitution of the State of Missouri, 
cumulative voting required. We would have had a position. 
We would have had a large voice in the management if we 
were to vote the stock. 

Of course, you understand, your Honor, we do not 
vote the stock at the present time because Alleghany 
owns a trucking company but if Alleghany were to dispose 
of the trucking company presumptively — 

THE COURT: Isn't it correct that Mississippi 

wants Alleghany out of the picture? 

MR. WALTON: That is correct. 

THE COURT: That is the reason for it, one of 








the reasons. 


MR. WALTON: Certainly the principal reason. 

Alleghany is not adverse to getting out of these terms. 

We believe that this is a fair package and gives us full 
economic value for our security. 

I think the most notable thing about this 
recapitalization is the very unusual protections that it 
has for minority holders. 

First, the Missouri Pacific cannot issue this 
stock unless it goes down to the Interstate Commerce 
Commission and it sltows in a section 28 proceeding — 
which the Interstate Commerce Commission has exclusive and 
plenary position over — they must show that the stock is 
being issued for a lawful purpose, that it's compatible 
for the local interest — 

THE COURT: Does it passer: the fairness or 

reasonableness of the plan as far as the stockholders are 
concerned? 

MR. WALTON: It passes on the reasonableness 
or fairness of the issuance of the Missouri Pacific. 

It does not pass on the fairness to the B. It does not 
specifically pass on the fairness, for that matter, to the 
A but it looks at the corporation as a whole. 

TILE COURT: In terms of totality? 
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MR. WALTON: Yes, sir, that is correct. 

I do think that is a substantial protection 
for the corporation. Furthermore, we have written into 
this agreement and all the parties were agreed that this 
should be written into the agreement that a majority of 
the minority, that is a majority of the — 

THECDURT: And the A stock each have to vote in 

favor of the plan. That is included within the 75 per cent 
provision of each class. There must be a majority of each i 
minority. 

I 

MR. WALTON: But it is in addition to the 

75 per cent proposal. 75 per cent must vote for it but 
in addition the majority of the minority. 

What I would like to have come before this 
court with was a plan that not only gave every minority 
stockholder exactly the same rights as Alleghany but gave 
the minority stockholders something more than Alleghany 
had in order to underline the fairness of the plan. 

We negotiated in behalf of the minority an option 
because at that time we believed that it would afford 
favorable tax treatment to all of them. In that option, 
which wo both agreed any minority holder would have been 
allowed to e) ct not to take — 

T11E COURT: Then they are allowed to take 

24-1/2 shares instead of the $850 and the 16 shares? 
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MR. WALTON: That is correct, your Honor. 

THE COURT: And for tax reasons, apparently 

based on the advice of independent tax counsel, they 
felt it wouldbe a tax lien? 

MR. WALTON: Yea, sir. 

THE COURT: I understood that the attorneys had 
independent tax counsel who gave them that advice. 

MR. ELSEN: Yes, your Honor, i # I may answer 
while the point is before the Court. Not only was that 
tax of a dubious nrtnre, but we were advised by tax counsel 
that after the final research and the calculations of earn¬ 
ings and profits, and the like, there was a distinct risK 
of the. unavailability of the option because of the 
technical provisions of the tax law which would create 
income consequences far some of the 16 shares, which under 
the present proposal would be received tax free. Two-thirds 
of the package is tax free. However, if we had permitted 
the option to continue, your Honor, that tax free receipt of 
16 shares would have been jeopardized. 

Therefore, we felt that on balance it had to 
be dropped. 

TllE COURT: All right. 

MR. WALTON: I can say to you, your Honor, that 
I worked awfully hard to got that option written in and 
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it is a personal disappointment to me that the technicalities 
of the tax law destroyed it. I still don’t understand 
it. 

TUB COURT: A great many people don't understand 
the tax laws. 

MR. WALTON: I would like now to pass to the 
objections. Mr. Elsen is going to address himself also 
to some of the objections. However, in particular 

I think that it would be fair to characterise the objection 
here that has any real substance or merit, if it has any 
Barit, it has got to be on the basis that we are not getting 
enough for the stock. There just isn't enough being paid. 

Alleghany, our client, has a $26 milxion invest¬ 
ment in these securities. We held it since 1929. We have 

spent literally millions of dollars protecting it. We fought 

for it in reorganization. It was the longest reorganization 
in railroad history. We are not about to take for it any 
less than we think it is worth. 

This is not an ordinary litigation where the 

♦ 

lawyers can negotiate a settlement. This settlement was 
made and approved by the Alleghany Board of Directors 
based on a plan and it was the opinion that this was the 
value of the stock. They could have been wrong. 

The Court has to yivo enormous weight to this • 
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If Mr. Garfield, for instance, is riglfcwe are throwing away 
$50 million or maybe $150 million. It seems to me not 
likely that those who are sophisticated in this field would 
make that sort, of an error. 

The analysis of the objactants is based almost 
entirely on looking at the book value. The book value is 
one of the things, or the principal thing, cited by the 
Supreme Court, for example, in the quotation which your 
Honor quoted to Mr. Pomorantz. The book value is important]. 
It is illustrative of the rights of the A stockholders 
and the B stockholders, but i3 not a criterion by whicn the 
value of the A stock can be judged. 

We submitted a memorandum of law and there is 
eminent authority both in the Court of Appeals here and in 
the Supreme Court in the Swoibacher case and in numerous 
Interstate Commerce Commission cases. 

We have the affidavits of llr. Byrnes and of Mr. 
Jones, who is an independent consultant, a vice-president 
of the First Boston, to the effect that this is aii /*y not 
an important consideration and. indeed, the only reason it 
should be given any significance is because of the con¬ 
ceivable possibility that the whole railroad system in this 
country might be nationalized, in which case book value 
would not De the solo consideration in a condemnation, 
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but it would have more weight 


33 


In this respect, the argument is also made that 
because $850 of this settlement may be treated as a 
dividend or may have ordinary income treatment under the 

( 

tax laws that this should be considered the part tnat 
settles the suit and that 16 shares should be thought of as 
the exchange for the B stock. Nothing in the settlement 

j 

I 

agreement says that. Noneof the three parties to the settld 

ment agreement have ever characterized any portion of this 

consideration as anything other than bein'.- the full 

i 

consideration for the settlement. 

Anybody is free to argue that more of it or less 
of it is in payment for the settlement of the suit and more 

of it or less of it is in compensation — 

THK COURT; It was suggested the exchange should 
have been on the basis of shares instead of cash. 

MR. WALTON: Yes, sir. 

THE COURT; Is there any reason why that wasn't 

done? 

MR. WALTON; Yes, sir. There are several reasons 
why that wasn't done. Alleghany, I think, would not 

be terribly enthusiastic about having a permanent minority 
position which would result. Supposing that this 
settlement were deemed fair on the money aspect and that, 
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therefore, we would get 24-1/2 shares, we would have an 
enoraou3 minority position, but we would not have any real 
control over our investment. 

THE COURT: In effect you have a veto power. 

« HR. WALTON: Today we have a veto power, but 

with 24-1/2 shares we wouldn't, in effect. However, that is 
not the prime consideration. The prime consideration is 
that there is not enough money, the combination of money and 
shares is not fixed, but there are absolute limits to it and 
I think perhaps Mr. Willis might be bettor able to explain it 
than I. 

However, Mississippi wishes to retain control of th:.s i 

i 

corporation and when it gives 24-1/2 shares it dilutes itself 
downward in the neighborhood of 50 per cent. That is 
unacceptable to Mississippi and it will not agree. 

Now if they aren't going to vote for a settlement, 
we are wasting our time. Consequently, this is the basis 
we have to proceed on - some cash and some stock. 

We had at one time an offer of all cash. That was 
rejected. It might be conceivable that something along that 
line could have been worked out, but what Alleghany is 
looking for, and what we believe every C stockholder should 
be looking for, is the total value of the package and not 
a concern about the mix is because the tax consequences 
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not only as far as Allegnany is concerned, bat for any of 
thesa shareholders is something in the future. We have 
no idea what the statute will be. This is an area of the 
law in which there are reforms presently proposed for one 
item. For a second item anyone v/ith a substantial stock has 
the ability to have a tax plan, and Alleghany doesn't intend 
to have a tax plan, but do the best it can with this money. 

But I think those arguments about the inadequacy 
of the amount received are to some extent irrelevant j 

t 

if you accept the premise that this stock has to be valued 
on its earnings. Virtually all the cases, and certainly 
the affidavits of the experts here, and even Mr. Garfield's ; 
own affidavit in attempting to evaluate on the basis of 
earnings, do take the position that this is at the minimum 
an important and in all our affidavits virtually the only 
important factor to be considered. 

When you value the total worth of the corporation 
on the basis of earnings, you capitalize it on the 
basis of a multiple. The lowest figure in any of the 
affidavits I believe is 8. The highest is 10. 

Assuming 25 million as the earnings -- and the 
oarnings are in that neighborhood -- you got a value, an 
absolute minimum of $200 million and an absolute maximum 
of $250 million for this corporatior 
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Now, you can fiddle with these figures and you 
can make it look as if the B stockholders . re not getting 
their money '3 worth here — and the particu ar method that 

| 

hag been scan in this proceeding is to commit the following 
fallacy; We take $5 of earnings for the A share. There 
are 1.9 million A shares roughly. That is $9,500,000 
out. There is $16 million left. That, of course, all 
belongs to the B shares. And capitalizing that, 
we come to ton times earningj. 

On the 40,000 shares available we come to a value ! 
of well over $4,000 a share of.this stock. 

The only trouble with that theory is we have to 
have our cake or eat it. If the A stock is nothing but 
an income stock, as all the B objectants are saying, then 
it has got to be valued as an income stock and if it is 
valued as an income stock at ten times $5 earnings, that 
means it would bear a value on the market of $50 a share 
or eighttiraos the earnings of 40,000 shares. 

There are no stocks comparable to the Mopac. 

It is a reasonably sound company. The market puts a value qn 
the stock and puts a value on this stock prior to the 
announcement of the settlement negotiations of about 
$70. And, of course, once you attribute a value of 
$70 to each o those 1.9 million shares then this price 
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becomes juot about what the B Ptock ia worth, that i s , 

2,450, or somewhere in that range, give or take a few hundred 

I 

That ia really all I have to say on the major 
objection, that ia, that the D stock just isn't getting 

enough here; that we ought to be entitled to $8,000 of book 
value. 

Sir, the $8,000 in book value — as Mr. Jones 
points out in his affidavit, the New Haven a year after it ! 
went into bankruptcy had $80 a share book value. j 

THE COURT; I am familiar with that because 1 j 

think you may ormy not know I sat on the merger of the Penn j 
Central and the New Haven and I wrote a dissenting opinion j 
actually on the question of the valuation of the shares. 

I believe $87 was the rate fixed. And the majority accepted 
it and I questioned it at that time. By the time the 

! 

inclusion proceeding took place the stock was down by about, 
as I remembar, $30 and it didn't take much longer where you j 
all know it went to. 

i 

MR. WALTON: Yes. 

As a matter of law it is worthless, I believe. 

Judge Anderson having so held. 

There are e numaer of other objections. I don't, 
wart to slight them, but I would characterize them as minor 
objections that I do want to deal with and moot of thtwaro 
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addressed to Alleghany's position in this. 

c 

Mr. Polancer in his letter wasn't entirely 
clear, but he secnod to fool that Alleghany should not pur¬ 
chase Mississippi or MiBaour Pacific's securities for 
a long period of time. I don't know exactly what he means 
by that, but there is a provision in the agreement which 
prohibits Alleghany from purchasing those securities for 
three years. Mississippi seemed to feel that was adequate, 
and I don't see really that it has much relevance to the 
situation anyhow. 

Mr. Polancer also has a problem in that he says 
he is both a Missouri Pacific stockholder and an Alleghany 
stockholder and he has it in his mind that he might want 
to sue Alleghany if it is an improvident settlement. 

And that section of the agreement might conceivably prohibit 
him from doing so. 

I stip-.late that Section 10.8 does not present 
any Alleghany stockholder from suing Alleghany. That 
does not prevent Mr. Polancer from suing on the ground he is 
not a representative stockholder since he has a conflict, 
since he would have been a stockholder of Missouri 
Pacific B stock, but Section 10.8 is intended to apply 
to only other mar. ars of the class that, this Court lias to 
deal with in this settlement application. 
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THE COURT; One of the objectants inquires as to 
what the status would be as far as an appraisal is concerned 
under Missour law. 

MR. WALTON; Your Honor, I haven't really had an 
opportunity to consult with all these gentlemen, but my 
opinion ic that this agreement doesn't affect his right 

of appraisal and if ho wants to know he ought to consult 

. 

a Missouri lawyer. » have no opinion. I never looked. 

THE COURT; All right. \ 

I 

MR. WALTON: l»o you feel we should deal with 

that, try to preserve it, under Missouri law whether he has the 
right of appraisal? 

THE COURT: I certainly don't know the answer. 

MR. WALTON; Sorry, I don't either. 

There are also sonwobjections in Mr. Cohen’s notice 

which I gather was not filed with the Court, but essentially 

© 

quite a number of the initial ones go to the notice, his 
charge that the notice is the defective in that it fails 
to contain a discussion of the evidence and fails to 
disclose consideration for dismissal of the derivative de¬ 
fendants, and that type of thing. The notice is not 
intended to be a complete exposition of everything in the 
caso. 

Everything in terms of all the documents. 
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virtually all the documents . ,d to use at the 

trial on file with the Circuit Court. We had reached 
that otaga of designating documents. 

There are numerous affidavits discussing the 
facts and tho umrlt.. It seems to me that that objection 
i« not well taken. I misconceives the purpose of the 
novice. The notice is to alert the stockholder. It is 
not to give him a complete exposition of all the facts or 
all the subject matter to be considered by the Court. 

Thare are a number of objections that have to do 
with fees. it is my understanding that these are to 
be handled at a separate hearing, and I do not intend to 


address myself to any of those except one. That is an 

allegation that there is no indication of why Missouri 

lacific decided not to oppose Alleghany-a application for 
fees. 

lean say I do not know why. I told them, QS I 
was obligated to do under the local rules here, what our 
fe* would be and counsel volunteered that he did not 
intend to oppose it. I told him at that time that he was 
free at any time prior to the hearing to withdraw that 

statement and to oppose it if he wished. I stand o.» that 
statement. 

If for any reason the application is defectivo in 

28b 

••t < u i '■fmH'Houii 



\ 


f 


7 



1 


jwbr 12 


41 


I 



I 


> 


> 


i 


I 


I 


2 

3 

4 

5 

6 

7 

8 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


any respect, or if he believes it excessive, he should be 
free to oppose it and he is free to oppose it. He under¬ 
stands that, I think. 

Mr. Cohen objects in that the notice fails to dis¬ 
close the basis for the determination that the value of 
each share of these stocks was 16 shares. The basis was 
three years of extremely hard bargaining, and that's all 
you can say about it. He says it fails to disclose the pay¬ 
ment of the 33 million and another objection of a similar j 
nature. 

I 

I would respectfully.suggest that there are two ! 
cases within the plenary jurisdiction of the Interstate ! 

Commerce Commission because certain!, the Commission cannot 
approve this if it is going to have an adverse effect on 

Missouri Pacific. That is the real reason for requiring 
their approval. 

Aluo I would note that both Mr. Jenks in his 
affidavit and Mr. Jones in hi3 affidavit deal with this 
question and assert it will not have an adverse effect. 

a 

There was one final thing from Mr. Cohen. He 
suggests that the settlement is defective and that Mississippi 
does not have the financing to consummate the offer, and 
it was a condition of the settlement that they do so. 

I would liko to report to this Court that they have 
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have satisfied that condition to Alleghany’s satisfaction. 

It was Alleghany that had to be satisfied on that con¬ 
dition. We have seen their formal commitment of f inam. .ng 
and it is in all respects satisfactory to us. 

I think, your Honor, I can say in summary I havcj 
never engaged in a case in which the settlement ne,, ions 
were so protracted or had such eminent participants in 
which an enormous amount of time and money was spent. 

I think we have demonstrated that it is adequate for any 
of the stockholders. 

The negotiations were carried on by informed 
people, by experts in a variety of fieijs. The negotiators 
were certainty sophisticated. None of the objections are j 
really substantial. 

And perhaps,most important of all, if any A stock¬ 
holder or any B stockholder intends to remain an investor 
in this corporation, this recapitaltetion is essential to 
preserve their investment because, as Mr. Jenks has pointed ou 
if this corporation doesn't have the flexibility to protect I 
itself in the situation that does exist in the southwest end 
the midwest it is in for a hard time in the future. 

I respectfully urge your Honor to approve the 
settlement. 

THt COURT: State your nano for the record, 
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please, 


MR. ELS Eli: My name is Sheldon H. Elsen. I am 


an attorney for plaintiff Betty Levin, and under the order 


of thia Court, together with other counsel who have addressee 


the Court thia morning for the Class B stockholders. 


Your Honor, I will first address myself briefly 


to the one or two points aoout. the litigation which arose 


during Mr. Pomerantz' talk, and then I will address myself 


specifically to the objections raised in Mr. Garfield's 


affidavit and generally I will attempt to articulate not 


only for the Court, but for other minority B stockholders 


who are present today the relationship between attorneys 


independent of Alleghany in the negotiations and the 


role of Alleghany because that seems to have beer- raised 


in a number of objections. 


First, on the question of the evidence both with 


respect to the common law cause of action for divi..j.*d. 


and the 10-R(5) claim, we did have a good deal of evidence. 


Your Honor raised the question about statements denigrating the 


stock. We had not only extensive depositions, but they were 


taken on the basis of statements made by officers of the 


company to the New York Society of Security Analysts, the 


St. Louis Society of Security Analysts, stockholders' meetings, 


newspaper clippings. We hud statements in support which 
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were part of the preparation for what we called the 
freeze out, the plan stopped by the Supreme Court, in 
which there was express recognition of the relationship 
between t e low dividend policy and the value of the 
shares which Mississippi desired to eliminate. 

I have great confidence on the liability aspect 
of this case, on both causes of action. The 10-B cause 
of action, your honor, however, raises really quite similar 
problems of remedy which are like other different problems 
of remedy. 

The reason for the 10-B'5), of course, is because 
the law in this Circuit, the Genasco case, and the like, 
which would give injunctive relief, seemtrj be the law and 
still seem to be the law which we must consider at this 
time. 

And we believe that we come before this Court 
on a demand for equitable relief of an extraordinarily 
complex nature. 

Now, this settlement, your Honor, with $850 in 
cash and, as I say, the parties do not characterize 
these in their pai<ers — but if one considers this against 
past years' dividen ’ that more than £.30 per share of each 
class B stock, for which we have been yetting $5, for each 
year since 1964 when the U first became eligible for 
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dividends. 


It did not become eligible until the A received 


$ 5 . 


That happened in 1964. For every year thereafte 
it was $850 which gives the equivalent of more than $80 
per share. 

Secondly, your Honor, the railroad has agret^, 
and this was a bargain for representation, that after the 
16 for one split on the shares that they will expect to 
pay no less than $5 a share on each of the new shares which 
is the equivalent of $80 on the old shares, subject, of 
course, to unforeseen business conditions. Not only is 
there that representation, your Honor, but the availability 
of the recapitalization — 

THE COURT: That moans that a class B share¬ 

holder as against the $5 he has been receiving up to now 
would be getting $80 a share. 

MR. ELSEN: Correct, plus fer all the years 

going back to '64. 


THE COURT: I am talking perspectively. 

MR. ELSEN: Yes, your Honor. Not only is tins 
provided for by representation but the recapitalization 
provides the economic basis to implement such a 'vr.w 
dividend policy. 
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Mississippi will have an equal percentage approx¬ 
imately but it's almost to the point — approximately 
62 per cent of tho new common as well as the new preferred. 
They have to invest $40 million of their own money in 
the now common and tha thought that Mie* .sippi would then 
have a conflict of interest under which they were deprived 
the new holders, successors to the B, this conflict would noi 
exist under the circumstances. 

The problem has been the conflicts. The 
recapitalization eliminates the conflict instead of giving 
Mississippi the incentive to deprive the B. it givei, 
Mississippi an incentive to treat both classes fairly or 


at least equally 
settlement. 


These are crucial aspects of the 


In addition, there are features of the settlement, 
your Honor, which are not available by judicial remedy at 


all. 


For example, the class B stock to date has been 
very hard to market. It's traded. There are only 40,000 
shares. It's traded over the counter. 

The spi ead between the bid and the ask is consider¬ 
able. Tho price ranges from anywhere to 1000, 1200, 1500. 
It's down to 500 sometimes. Those are large mvltiplei. 
and with big spreads in a thin market it's very hard for 
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someone who want.8 to sell his stock or buy pore stock to 


do it. 


Under the split there will be over 600,000 shares 
They are to be selling in the general range of $ 100 , give 
or take 10, $20, and they are to be listed on the Uew York 
Stock Exchange or at the appropriate exchange, barring of 
course some unforeseen change in tho appropriate listing 
facilities. 

THE COURT: What you are saying is that the new 

stock, as far as the B stock owners are concerned, will bo 
a readily marketable stock where as now it isn't. In 

fact, that was one of the complaints that you made. It was 
not marketable. 

. ELSEN: That is indeed so. Of course, your 

Honor, we ourselves show in the complaint to illustrate the 
conflict of interest — we have not asked the Court to exor¬ 
cise its equitable jurisdiction on this question of the 
unnarketability even though we recognize the impossibility a 
using judicial remedy to solve everything. We would not 
ask you to order a split of the stock. 

Maybe we might have, but I think that we would 
probably not. Tho problems of remedy were eatraordinary. 

The problems that Mr. Poinerantz has said, the problems 
of dealing with the future were very difficult, and wasteful 
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and expensive. Settlement has the great advantage of 
resolving these problems. 

I want to say about the question of the role of 
Alleghany versus the minority, there has been reference to 

i: 

that in Mr.Garfield's papers. There has been rather blunt 

* 

and direct charges made by some other stockholders in their 
letters and I think that they axe entitled to an answer. 

Some of what I am about to say is, of course, 
well known to the Court but I would like to make a public 
statement for those stockholders who have raised this 
question. The action has proceeded as a class action 
under order of Judge Bryan. It has been run by three firms, 
Alleghany counsel, Messrs. Donovan, ..riaure, Newton & Irvine 
have been one of them but the action, not only this action 
but the voting rights actions were commenced by independent 
counsel who had no relation whatsoever to Alleghany. 

The lawyers, I believe, have attempted in the 
litigation to use the most economic forms of pooling t/u?ir 
resources and expertise in this field and Alleghany has 
advanced rather considerable sums but there has been at no 
point any neglect of the interest of any member of the 
class. 

I say this not only because there has been 
wholly independent counsel — Messrs. Pomerantz, Lowenthal 

293 

..M« u» CjUN'NOtll 



jqbr 


4 D 


and rayself — but because counsel for Alleghany have been 
aware of their fiduciary duties in this class action. 

The negotiations were eventually three way. 

* i 

The minority of the class could not have 
access to what I think could be fairly called an extra¬ 
ordinarily favorable type of settlement using the recap 
device without the concurrence of the majority stockholder 
of the class. He just had to have a favorable class 
vote. We could not do anything but proceed to judgment 
and to obtain dividends without the concurrence of Alleghany, j 
At the same time Alleghany and Mississippi and 

defendants could not settle this lawsuit over reasonable 

I | 

| objections by the minority. I think that all counsel 
were, throughout this case, quite sensitive to this matter. 

The negotiations were not only Alleghany, Mississippi, they 
were Alleghany with us and then, of course, as we really 
began to make progress and come down to the part when the 
parties were ready to talk business Mr. Pomerantz and I 
became increasingly involved as well as Mr. Lowenthal and 
our associates and participated extensively. 

We were quite concerned during those negotiations Vi|th 
the distinctive problems of the minority even though, of 

course, we were counsel for the class under the orders of 
the Court. 
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But during these negotiations I think we had to 
hear with tha business realities of the situation. 

As I saw the situation and as it became clear to 
us Mississippi required that Ail. J,any bo bought out and 
if Alleghany was to be bought out there was no all stock 

deal. we would have liked an all stock deal. it has 
advantages. 

We would have had a tax relief free organisation an 
then stockholder, could have trade., in the stock, with the 
now stock, once the split had come. But nobody was about 

to give u. an all stock deal. It did not resolve the con- 
flict of interest between the classes. 

It left Alleghany as a large stockholder. 

Allegheny didn't went one, Mississippi didn't want one and 

were in no position, as Mr. Garfield suggests, to sit there 
and pound on the table. 

Of courso, we could have gone ahead and litigated 
and said "We want an all stock deal, therefore, we will drag 
this matter through the courts until you give us one." 

lhat would not, in my judgment, your Honor, have been a 
responsible course of action. 

The settlement which is proposed is far more 
favorable to the class than anything that we think we could 
have accomplished in that fashion and. ind.ee, your Honor, 
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I am constrained to observe that had we pressed tills 
Court to afford a judicial remedy of dividends we would 
have had all ordinary income. 

THE COURT: And all of it is taxable. 

MR.KLS12J: Lvary penny is taxable. To have 

taken that course, your Honor, would have been not only 
self-defeating but I do not believe it would have been 
a compliance with our responsibilities under the order 
of tills Court. 

Finally, your Honor, we are aware throughout 
these discussions of the point that Mr. Walton put so 
well earlier that we would all be better off settling this j 
lawsuit. My attention has bo*n called by defense counsel 
to a very recent statement of Standard & Poors which is very 
favorable under prospects of this railroad now that the 
recapitalization appears to be forthcoming, at least so 
Standard & Poors read it because it will open the railroad 
to economic activity vhich its present class bars. 

On the question of book value, which Mr. Garfield 
goes into in some depth, I would like to make these 
observations: First of all, I take it that Mr. Garfield’s 

point is essentially this: There will be a new class of 

preferred 3tock which will be convertible into the new 
common and it will also be callable. Upon the conversion 


I 
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or upon auch a call the book value which theoretically 

might belong to the B although one may argue that some of 

* 

it oolongs to the A as a cushion for its preferential 
dividend, but passing the question of a cushion, Mr. 
Garfield I believe argues that the book value would then 
be spread throughout the class of common and there will be 
reduction in the book value allocable to the class D 
and to the new common stock, the successor to the B. 

The first observation, your Honor, is that in 
a situation of this sort one cannot have everything. 

The values of the settlement are extraordinary, they are 
high. They mean money. They mean dividend. They mean 
money coming from the future. They mean prosperity for the 
railroad. 

If the price is what Mr. Garfield says and wo 
do not quarrel with his arithmetic or his calculations 
except his not leaving any cushion for the A and I would 
quarrel with that except that I don't think that that is 
my particular function at this point, but even then it's just 
a very 3mall price for values of this magnitude, a very 
small price. 

Secondly, a memorandum has been filed with the 
Court on behalf of all parties citing leaning authorities 
in this field, the classic text being Graham arid the like. 
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all of which say that in the railroad book value is the 
least consequential condition of value. 

One may ask, and I believe that some minority 
stockholders probably are asking themselves in good faith 
and reasonably, hov is it if book value means so little, how i 
is it that United States Supreme Court makes such a point 
of book value in talking about its famous four rabbits | 

for a horse? 

Well, your Honor, I will say that the question j 

i 

that the Court had to face — and I think your Honor has 
indeed touched on this point earlier in analyzing this. 

The question the Court had to decide there was whether 
there should be a class vote. A one for one exchange without 
a class vote certainly would seem to be an extraordinary 
change in the values of the two classes. 

There was no arm's length bargaining figure 
of 24.50 based on capitalized earnings before the 
United States Supreme Court. We hadn’t rea .ed that. 

No one sat down and tried to set it up. 

But the Court can look at book value and you can 
see that there was a gross discrepancy, enough to deal with 
the issue that waa before the Court. Here we have not 

a one for one situation, we have, 1 think, very roughly --- 
I may characterize it as a 24-1/2 for one situation, 
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3 

quite a difference. 


4 

And here we have a value based on capitalized 


5 

earnings arrived at by hard arm's length bargaining by 

1 

6 

sophisticated experts. The Supreme Court had to decide 

! 

1 

7 

whether ti.a plan should go back but by implication they 


8 

also had to look at the best available indicium but they 


9 

did not have to decide what was the correct ratio. 


10 

That was what ve had to do during the negotiations 

1 

i 

« 

11 

I am quite persuaded not only by our work before but also 

12 

1 by 016 papers °» file before the Court, the papers of Mr. ' 

13 

| Jones and of other persons, as well as all the experts that 

1 

1 

1 

14 

i we have consulted that this exchange ratio is a fair one. 

| 

1 

15 

I will say one thing in response to one remark 

1 

i 

16 

made by Mr Garfield at the end of nis affidavit. 


17 

THE COURT: The requested fees is no assurance of 


18 

the fairness of the stttlement is what he said. He 


19 

doesn't have confidence in it simply by reason of the sub¬ 


20 

stance or the amount of the requested fees. 


21 

MR. ELSEN: Right. I find this, as I think any 


22 

counsel who values his integrity, as I think the Court 


23 

knows I do, a painful matter to have to even speak on. 


24 

THE COURT: I can assuage your pain about it 


25 

Decause I will not pay much attention to it. I don't 

think it s a significant remark in terms of the issues 
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in the case. 


MR. ELSEN: I will say in addition to representing 
to the Court that this played absolutely no bearing whatso¬ 
ever in our representation of the class, 1 think Mr. 
Garfield night observe that counsel, and 1 speak of my 
co-counsel, also who have carried a case for nine years 
without any compensation whatsoever and through ever type 
of court and litigation, are not the kind of lawytu •-•ho 
jump at the first offer that cones along and say "Let's 
go inane settle." 

We have had no agreement on fees. I do want to 
point out one thing to your honor that 1 think is of 
importance to the natters that are uofore us. 

THE COURT: If 1 may hear other counsel who 

are in favor of this plan I must ask you, you are running 
much beyond your time. 

MR. ELSEN: The last remark is this, your Honor: 

In agreement as to whe is to pay the fee is of importance 
to the settlement because a stockholder who is to vote on 
the recapitalization will ..now that he is to receive 
a net figure. The agreement that the railroad and 
Mississippi will pay the fees is a positive plus for thfl 
class because unlike the usual class action where counsel 
will apply for a fee from the fund, because there is a 
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recapitalisation in thl. situation, stockholders w iU 
receive a net fee and the fund will be increased by the 


amount o % f the fees. 


I think that that is indeed a plus but that is 
Why there had to be an agreement as to that aspect. 

THk COURT: Who else wants to be heard in favor 
Of the proposed settlement? 

m ' WILLIS: My name is Kverett I. Willis, 

bewey, Ballantine. 

thl COURT: You represent Mississippi? 

MR. WILLIS: Yes, the holder of the majority 
of the Class a stock 

I can pretty much throw away the notes of what 

I had planned to say and to try and concentrate on one or 

two questions your honor raised in the course of the other 
presentations. 

wo are not here to try the case, of course. 

The papers on both sides set forth „„r respective views of 
the strength and weaknesses. Hr. Pomerantz very frankly 
admitted that they had great difficulties and. of course. 

« shown in our papers, we think their difficulties were 
oven more formidable than they realised. Hr. Pomerantz 

that in order to sustain a contention tint the 
Missouri Pacific board uid not exercise independent honest 
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judgment in deciding on dividends you can't show that by 

just showing that Mississippi had a majority of the 

Class A stock or just by showing that there was lots of 

money in the railroad and the dividend wan $5 and calling 

* i 

it a pittance. 

There was no direct evidence to support my 
contention that Mississippi influenced the decisions on 
dividends or anything else or that the Missouri Pacific 
board did not do its job of exercising an honest, independent 

I 

judgment in deciding what dividends tne railroad could 
prudently pay and were good for all the stockholders. 

Now, your Honor, at this point I believe your 

u , I 

Honor asked Mr. Pomerantz, during his presentation, what 

. i 

the direct evidence was and Mr. Pomerantz said that I would 
touch on that,and I will. 

We had extensive depositions of Mr. Jenks, the 
chief executive officer of the railroad, and of Mississippi, 
Craft, the chief financial officer of the railroad and 
Mx* T.C. Davis, who is a director of Missouri Pacific 
and has never had any position with Mississippi at all. 

And they dealt at great length with what the dividend 
declaring process was in the Missouri Pacific. 

In he first place, before it ever got to the 
board they had a finance committee which developed all Kindi* 

I 
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of statistics and figures and went over it and readied 
recommendations to make to the board and then before 






each board meeting there was a very substantial folder given 
to each director, usually in advance of the meeting so he 
could study it and it had all kinds of pertinent data and 
statistics on this railroad and on the industry. And they 
would have debtor meetings often, even before the formal 
board meeting and go over it. 

They would show, for example, the earnings 
of the railroad, apparent and anticipated, th< ,.ro >pectivc 
earnings. They would have extensive studies of the 
cash flow and the cash available to the railroad. Tney 
would show the sources of funds, the earnings, the source 
from depreciation and then the board would consider, of 
course, the needs for the railroau. 

This is a railroad with a very heavy debt and 

1 

f debt service is a very big item and acquiring their bonds 
| in the market was thought to be a good step and it was 

I 

difficult to reduce this heavy debt structure. They had 
the matter of acquisitions to t: >k about. 

As Mr. Jonks shows in his affidavit, due to this 
very roadblock of the two classes of stoc< ('ey are unable 
to merge as ordinary railroads would and they have to 

9 

. follow the cash route, indeed anyLody that might otherwise 

\ 
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like to consider a merger with them they realise that 

it would just precipitate a long litigation between two 
classes of stock - one saying we are being robbed, we want 
.ore, as the B stock had done. They are not interested. 

So a great need for cash has been acquisitions j 

in that way and for cash and they did acquire. They acquired 
the Alton and southern jointly with the Chicago and 
northwestern. They acquired the KOSG, the CME1. the 
Missouri and Illinois, the Texas ». Pacific 

THt COURT: Those wore all through stocK ac¬ 
quisitions? 

MR. WILLIS: Cash, buying the stock. 

THE COURT. In other words, what you are saying 
is that the cash that the plaintiffs claim was available for 
the declaration of dividends was used in part to acquire 
stock in other raiiroarts because of the problem that had 

been created via the merger route? 

MR. WILLIS: Yes, sir, and to keep this railroad 

from being encircled. If everybody merges ell eround you | 

1 

— in this day and age I think if a common ..nowledgc — a 
railroad has got to bo able to seize merger opportunities or 

wither on the vine. 

Your Honor mentioned the Sante Fe. l.»«y inve ‘ Lecl 
$33 million In securities for Sante Fe end had hoped to 
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be able to evei tually have a merger with the Santa Fe 

but it never eventuated. Then, of course, they have 

heavy capital expenditures. They have got to keep replacing 

the fleet of cars. They have got to keep their rail’oad 

and tie in good order. They ^iave to have good yards. 

They have got to satisfy the needs of the road. They have 
got to take care of the maintenance and there was a great 
deal of diverse maintenance when this road came out of 


12 !! 


bankruptcy. 

They have to take into account the spirallinn 
cost, spiralling wage costs, inflation and statistics on all 
those things were in this big folder that went before the 


board and they considered and these directors pointed out 
that usually even those folders didn't contain everything th 
had to be considered. 

Directors wouldthink of other things and they 
sat down and they said "What do we need for the railroad 


and what can we prudently pay in dividends," and then they 


made the decision. 

The testimony on that was extensive and that is 
the direct testimony in this case and that, is the way it 
was done. Mr. Pomcrantz again was very frank in conceding 
that during most of this period, and that includes the 
year '64 when the $5 diviu-.nd they complained of wnn first 
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deeiared. This board wasn't a majority of Mississippi 


people. It was a board of strong outside independent 


directors that did their job and, by tne way, the 


dividend payout to both classes of stock since 1964 in each 


year has approximated G7 per cent of the income in the 


corporation available. 


THii COURT: The Class B stock answer to that is 


you have to break the percentages down. If you oroke the 


perdentage down it went to A stock as against that that went 


to B stock that there is a disparity. Yen have totalled 


the percentage. 


MR WALTON: Thank you, your Honor 


MR. WILLIS: The A stock liad to yet §5 in 


their one million nine shares. 


THE COURT: Mr. Willis, what that adds up to is 


that your defense essentially to the stockholder suit. 


and we must bear in mind that we are considering a proposed 


settlement in terms of a suit, is that the business juugment 


of the directors whose actions are challenged was that these 


available funds were more required in terms of the welfare 


of the corporation than they would be by distribution 
of the income to the Class B stock and the declaration 


of the dividend. 


They exercised a normal business judgment to 
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preservo the basic structure of the company as a going 
railroad company. 

MR. WILLIS: That is right. They did what they 

thought was prudent. They didn't want to be another 
Penn Control. 

That is a vary brief summary of the deposition 
testimony which was very extensive. 

THE COURT: The Court will want to read that 

testimony and I have already asked that a memorandum be 
submitted to me pointing out where the witnesses testified 
because I think that all counsel will recognize that that 
would have been a prime issue in the case, certainly under 
thj first cause of action. Essentially the suit was 
brought to compel the declaration of dividends. The 
plaintiffs claim that thoy were improperly withheld. The 
defendants say that there was a business justification 
for not declaring the dividends. 

In that circumstance I think it's important for 
the Court to review the testimony on that subject. 

MR. WILLIS: Very well, sir. 

I think I can be more brief about this but your 
Honor inquired of Mr. Walton about the aspect of the 
settlement that involves the tender offer by Mississippi 
.and Alleghany's agreement to tender all of its stock. 
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That is a very important element of this 


settlement and its a very important contribution that my 

« 

client/ Mississippi, is making. 

This common stock to which the tender offer will 
relate won't even exist probably for certainly months, 
maybe a year after the agreement was signed and Mississippi i 
is going on the line for $40 million committed to invest 
in that stock with all the market and economic ricks that 
any commitment like that made so long in advance involves. 

The tender is to all alike, all the U holders 
and if they are going — Mississippi ia committed to a 

minimum of 400,000 shares. If more is tendered th'-'n 

/ 

Mississippi wishes to buy it. It will be prorated among 
all of them. But this is very important in the first place 
as Mr. Walton said was the case, we had understood that 
Alleghany wanted to get out of the stock and into cash. 


control. 


Of course, Mississippi wanted to end up with 


THE COURT: You want Alleghany out of the picture 


too, don’t you? 


MU. WILLIS: Wo want control. It’s very 

important because the root cause of all the trouble of this 
litigation and the many litigations that I am sure would 
follow if this isn't settled is the divided control, the 
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h stock electing the hoacd and whenever an important merger ! 
decision comes through the B stock saying "We won't play 
ball until we gc-t what wo want." 

Mississippi is going on the line for $40 million 
and this is important because it achieves something this 
litigation could never achieve. It lets this railroad 
go about its business, find available mergers and take other 

I 

steps that it has just been hamstrung and unable to take 
under this situation. 

I would like just to say a word to what the 
others have said about the negotiations. This case, of 
course, hs been pending for five years. It started in 

! 

3967. Our firm came in a little after it started. We 
came in in 1969 for Mississippi and wa were told that 
efforts to solve this problem and break this log jam had 
been going on for ten years. We tried and I participated 
personally at a lot of the negotiating sessions. 

I just can't count how many suggestions were 
batted up on one side and rejected by the other and both 
sides confident of their strength that nobody was willing 

i 

to give a millimeter at times. the lawyers tried and 

the principals tried and the lawyers and the principals 
together would try and the lawyers again and finally lightning 
struck in October of 1972 and they reached agreement. 
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But it was the kind of settlement negotiations, 
hard nosed fighting between two opposing interests, both 
convinced of the rectitude of their positions and itfs 
the kind of negotiations that could hardly fail to produce 
a fair and reasonable settlement without too much give 
or too much take on eitherside. 

There is one element of the settlement, I must 

i 

say, that I hope works out and I think it will. We have 
a tight time schedule. This agreement is terminable by 
any party if it is not consummated by December 31st, 1973. 
Standing here on January 25th that may sound like a lot of 
time but it is a tight time schedule, if there ever was one, 
when ve consider that we have to get through the SEC with 
proxy materials and then get proxy materials out, have 
a stockholders' meeting and then nobody can predict how long 
the ICC will take and have to go all through and get their 
approval of the issuance of the new securities and we have 
to race the clock. 

But 1 think if we all stick to our knitting 
and keep plugging every day that we will make it. In¬ 
cidentally, I think that ir. addition to the bitter hard 
fought negotiations between opposing interests we have further 

I 

assurances of fairness here in the settlement in that it cannot 
be consummated unices an unusually large percentage of the 
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stockholders approve, 75 per cent of each class, and as you 
know that has to include a majority of the minority in each 
class and the securities to be issued under the plan have 

to pass muster with the ICC. 

Maybe no settlement is perfect for everybody, your 
Honor, but when you compare the expense, the time* the diversic 
of executive time and the real fruitlossness of this liti¬ 
gation and the fact that it really wouldn’t solve the princitjal 
problem whereas this settlement does, I think this comes 
close to being perfect when compared with the futility 

of the litigation. j 

I think we really have the reverse of that old 

cliche about a bad settlement being better than a good 
lawsuit. I think we have a good lawsuit and that sure is 

better than a bad lawsuit. 

THb CbbUT: Is there anybody else to be heard 

in favor? 

MR. PLCKi My name is David W. Peck, your Honor. 

i 

Very briefly, I represent Missouri Pacific Railroad, the 

corpus which is being fought over. 

I am not going to retrace any of the ground that 

has been covered or to give any indication to the extent 
I associate or do not associate myself with anything tnat 
has been said. 1 think as far as the merits of the , 
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ment are concerned in fairness, it is suffidemon¬ 
strated in the affidavits from Mr. Jenks, Mr. Jones, 
and from myself to satisfy the Court. I, therefore, 
would just like to touch on certain obviou3 facts here which 
are internal guarantees of the fairness of the . c ^ttlement 
and of the integrity of the settlement. 

As has been said and vhi~h I can certainly vouch 
for, this settlement is the result of long, arduous 
negotiations between the two parties, primarily in interest 
in the A and b stock, Alleghany and Mississippi River, 

i 

and participants have been the principals quite as much 

„ the !«*.„. j 

i 

But the railroad itself lias been separately and 
independently represented. 

THE COURT: You represented the railroad and you haVe 
been an active participant in all the negotiations? 

MR. PECK: I have. I have participated and 
I think discharged an independent position aimed both 
at getting this matter settled in the interest of both 
A and b stockholders and their common company and in having 
a settlement that is a fair settlement between the A and 
b stockholders. Not only have I had that position and 
that obligation, which I think I have discharged, not only 
by contributing something I think I can say to keeping 
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everybody negotiating here because from the very start 

of this case, as your Honor I think will perhaps remember 
from your own first contact with it, counsel told you 
as they told several judges of the court and in pretrial 
matters that recognizing that thi3 litigation was not going 
to get at the root of the trouble or solve much of any, 
whichever way that it went, that they were addressing them¬ 
selves to the root cause of the trouble, the division betweer^ 
the stockholders and try to work out something which would 
be a reconciliation of the differences and amelioration 
of their divisions so that both A and 13 people would, 
in common, truly have a common interest in their common 
company. 

I have kept, to the best of my ability, everybody 
talking and participated myself very deeply and then there 
is just one other thing that 1 want to emphasize in that 
connection. Your Honor has been informed and you have 
observed that during most of the time here the Missouri 
Pacific board has had a majority of independent directors. 

I have been in touch with these directors during the course 
of this litigation. They have made it perfectly clear to me 
their independence and have made it perfectly clear to me 
that my obligation is oiu of inu- - ucnce. 
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And whan the settlement came before the board of 
Miasouri Pacific for approval, all of the directors who 
voted upon it were independent directors. 

THE COURT: I read that in the papers that the 
directors who wero alno directors of Micsiosippi didn't at¬ 
tend the meeting and others didn’t vote at the meeting. 

MR. PECK: So I think that you have in the par¬ 

ticipation on both sides of well-informed, highly interest¬ 
ed and entirely responsible end knowledgeable people with 
real muscle, that with them on each side and with the inde¬ 
pendence that thc.ro has been in the middle, both as to 
the directors of the railroad and their counsel, that 
you have something that, if not conclusive, is certainly 
a very strong indication of objectivity, realism. 

And I think 1 can say in summing it all up that 
while, of course, you could have discussiorasof a settle¬ 
ment here go on for as many years as they have been going 
on more, you could have a hundred people with a hundred 
different ideas as to what would be fair, fairer or fair¬ 
est, but I don't think that it is the province or the 
burden of tho Court to try to devise a settlement when the 
only question^ before it is, is this one a fair - and which 
is the only apparent disposition possible ever to bring 
about a conclusion of controversy and a prejudico forevor 
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And I submit that this settlement is so clearly, 

I 

I think, fair and to be preferred over the only alternative 
of a continuation of frutless litigation that when all is 

I 

I 

considered by your Honor, I think the only conclusion that 
can be reached if that this settlement should be approved. 

I would say only one word more, following up what 

| 

Mr. Willis said to you about a tight timetable here, which 

i 

is very tight, indeed, and I would trust that in giving 

I 

time for any of counsel, including those associated in any j 

i 

wa y with bn in putting in anything more, that that will bo 
very soon so that we can get this submitted to you without , 

i 

delay. j 

My partner Mr. Maney thinks that 1 Bhould mention • j 

to your Honor in response to one of the objections here 
that it has not been disclosed how the— what is going to 

i 

b« the source of the payment of counsel fees that your Honor 
may direct here. 

It has been said that it is to be paid by the rail¬ 
road and by Mississippi River. And while I thought it had 
been mentioned, I want to make it perfectly clear that the 
understanding is that they will participate evenly in as¬ 
suming that responsibility. Or, an an alternative, anythinn 
that your Honor wight otherwise think was fair. 
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So your Honor will have a chance to pass upon 
that a* well as on the attorneys' fee question generally, 
which of course Is not involved here at all and I don't 
want to get into it. 

Thank you. 

THE COURT: Now, have I heard everybody who de¬ 

sires to speak in favor of the proposed settlement? 

I will hear those opposed. 

I will start with you. Hr. Garfield. Please bear 
the time limit in mind. 

MR. GARFIELD: Yes, I will do my best, your 

Honor. 

My name is Edward Garfield of the firm of 
Greenbaum, Wolff & Ernet, who opposed this settlement on ' 
behalf of the Class B stockholders Edward Garfield and 
Barbara M. Garfield. 

If your Honor please, what I hope to show is 
that this settlement is not fair and reasonable to the 
Class B stockholders. 

I first want to point out that all of these 
great improvements to this railroad have come out of earn¬ 
ings that belong to the Class B stockholders, some 350 
million dollars of retained earnings. 

THE COURT: I suppose if there were no improvement 
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made, if the rolling stock was not kept at a maximum ef¬ 
ficiency, and if the railroad didn't meet competitive 
situations, there would be no earnings. 

Doesn't that follow? 

MR. GARFIELD: I agree with your Honor, that fol¬ 
lows, and I would oven add to that that there is created 
great potential for future earnings, because this is a 
very fine railroad. 


n i! 


That is not the question in this case at all. 

The question is whether the settlement is fair to the Class 


B stockholders, not whether— 

THE COURT: I understand, that comes back to 


14 ! 


the question that I indicated which really requires me to 


go over the depositions. 


Essentially the sint la for the purpose of de¬ 
claring dividends in favor of Class B stock which the 
plaintiff £ serto had been improperly withheld, and the 
defense is that the distribution was not made because it 


was important in the interest and the welfare of the cor¬ 


21 !‘ 


poration to use the available funds for the purpose of 


22 


maintaining the efficiency and protecting itself against 
competitors. 


MR. GARFIELD: I understand that, your Honor, 
and I am not questioning that at all. I wish to say that 
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I associate myself with tha r attar k a made by Hr .Pomerants 
and Hr. Elaan at to the merits of the lawsuit. 

Howler, this it a settlement of a lawsuit and 
tha question Z an oddrcoalng myself to it, it it a fair 
settlement to tho data D stockholders. 

Now,first I t/ant to point out that I have been 
charged in my affidavit with having aaid that the Claaa B 
stock thould be valued on tho baait of book value. 

I have usver aaid any auoh thing. And my brief 
makes it perfectly cloeu 1 am making no auoh claim. 

Tho primary basis tor valuing tho atook la the 
capitalised earning*- of th* Clae* B oharea. And the 
question of book value ia relevant only for two purposes i 
It has acme bearing on value, especially since I have juat 
observed that the retained earninga went into making this 
an excellent railroad with great future potential, but 
nore importantly, vro must lcok at book value for the pur¬ 
pose of determining the releative equity in the oompany of 
the Claaa B shares and the Class A shares. And that la 
what my affidavit does. 

Now, not one person that you have heard today 
has Boentioned that. 

Now, the B'a equity— and this railroad, accord¬ 
ing to the balanca sheet as at Doccmbar 31, 1971 —waa 
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61*1/2 percent. Title recapitulation plan reduces it to 25*1/2 
perc at. A's equity as of thet date was 38*1/2 percent. This 
recapitulation plea increases it to 74-1/2 percent. 

Now# X think that io unfair. 

TUB COURTt Are the present A shareholders getting 
chare for share? 

MR. GARFIELD» They ore getting share for share. 

THE COURT* It's a convertible share? 

MR. GARFIELD* It's a convertible share. I treat it 
the saoe as new co m m on, because it's convertible and it almost 
certainly will be converted into new common. 

X want to cone to the question of capitalized earn¬ 
ings of the Class B shares. Now# I put figures as to earnings 
in my affidavit. Those figures have not been questioned in 
any way. My arithmetic has been conceded to be correct. 

Now# the quostion is# is this Class B stock on that 
basis worth $4#450 a chare# as I show, or is it only worth 
$2,450 a share# as Messrs. Burns and Jones contend. That is 
the real question. • 

THE COURT 4 They don't say it's worth $2,450 a share 
They figure that is what the value would be baaed on the pro¬ 
posed settlement. 

MR. GATJ?I7.LD* No. If your Honor pleases, with duo 
deference# they try to justify the proposed settlement upon thn 
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ground that tha present value of the stock is only about 
$2,450 a share. 

TEE COURTi What figure do you gat, $4,4007 
MR. GARFIELD* Yes. 

THE COURT* Of course, again, that is different 
fro® the $7,500 or $7,600 that the Supreme Court referred to. 

MR. GARFIELD* That is book value, they are talking 

about book value. 

THE COURT* Yours is based on earnings? 

MR. GARFIELD* This ia baaed solely on earnings, 
your Honor. What I did ia very simple. Maybe I am too 
simple a sole, maybe I am not sophisticated. I heard that 
word used a lot today. Perhaps I am not, but what I did was 
very simple. 

I took the total earning for the railroad, I de¬ 
ducted the Class A dividend of nine million some hundred 
thousands of dollars. That happens at the saxno time to be 
the earnings of the Class A, because that is the maximum the 
•Class A is entitled to under the charter. I got the differ¬ 
ence, I divided that by the number of Class B shares and I 

I 

got $455 per share for the Class B. 

I then took a price earningB ra* Lo of ten to one, 

I multiplied it and I got $4/50. 

* 

THE COURT* Suppose you took what would you 
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2 

get? 


3 

MR. GARFIELDi Well, thon you would get four thous¬ 


4 

and, I don't know, something between four thousand and $4,450. 


5 

Mr. Burns used his almost ten percent in his final analysis 


6 

of the capitalised earnings, slightly loss than ten percent. 


7 

I took ten porcent. I think it's proper. I an not going to 


8 

argue whether it should be ten percent or nine point eight per- 


9 

cent- I think that is a snail difference. 


10 

THE COURT: Well, Mr. Garfield, if the action goes 


11 

ahead and assuming that the plaintiffs should overcome what 


12 

uro admitted obstacles and succeed, and assuming further that 


13 

the Court would have sufficient expertise to decree what *. 


14 

dividends should have been paid from 1964 on, we take the 


15 

figure of $80 a year just out of the wind and each plaintiff' 


16 

for each share of his Class B stock recovers, say, $800, that 


17 

would have to be subject to ordinary income tax, wouldn't it? 


18 

MR. GARFIELD: Undoubtedly, your Honor, but that 


19 

overlooks the fact, your Honor, that that would just be a 


20 

settlement of a suit for dividends. It does not ir 'olve a 


21 

recapitulation claim. 


22 

THE COURT: Arvd you think that would be more pre¬ 


23 

ferable? 


24 

MR. GARFIELD: Much more. I think the recapitulation 


25 

plan is far more preferable. I am all for it. All I want is 
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a proper one, a fair one. 

THE COURTi Niaalssippi has stated that as far as 
1 th concerned — and I muot accept its- word that it will not 
pay any core than it has indicated — that this has been an 
ones' length transaction whore they have sat on one sido of 
the table and very worthy litigants and adversaries on the 
other side, and if yeu don't accept this offer wa are rea dy 
to go to the eat. 

MR. GARPIELDi I Know thoy say that. 

THE COURTt You think that is more preferable? 

MR. GARFIELD! Ho, I didn’t say that. I juot don't 
think it will happen, your Honor. I heard that many, many 
times before. ’ " 

TOE COURT! I have to say yea or nay to this thing; 
You know, I don't ent ? into negotiations. 

MR. GARFIELD! I understand that, your Honor. I 
understand that, but I think Mississippi and Mopac are just 

as anxious to settle this case as Class B stockholders are 

0 

and I think there is s balance — if you will excuse me, your 
Honor — there is a balance of power here. 

On the one hand Clues A controls the management of 
the company. On the other hand. Class B exorcises a veto pover 
over any merger or any othor form or recapitalization and also 
owns 61-1/2 percent of the equity. Now, that is a balance of 
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power and something has to give 
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THE COURT* That is exactly what every lawyer who 
has participated in these negotiation!) has contended as al¬ 
most an insolubla situation which ought to be ended and if it 
1 ' 't ended ultimately the theory is, at least it's been ex¬ 
pressed, that tho railroad will suffer economically, that it 
cannot stand up against the competition of companies which 
are merging one aftar the othor and which incidentally reflects 
national policy today, on the theory that mergers not only 
lend to great efficiency of operation, but greater safety. 

MR. GARFIELD: That is perfectly true, your Honor. 

THE COURT: And you are suggesting if I should 

accept the settlement on your theory, if I find that it is 
unfair, that litigation is more desirable. 


MR, GARFIELD: ’You will never persuade me that 
litigation is more desirable, but I think that in this case 
the matter will be settled on s more equitable basis and 
nothing more will change my mind on that. I see all the ele¬ 
ments that require a settlement here, but on a fairer basio. 
It's not fair now. 

THE COURT* I understand what you are saying. 

.•MR. GARFIELD* And I would like to contribute to it, 
THE COURT* If You would allow re to finish -- 
MR. GARFIELD* Excuse me. 
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THE COUHTi What you are saying is you believe that 
the plaintiffs' Attorneys and the executives of these corpora¬ 
tions, who I understand played a very important role, just an 
much as the attorneys did, as well as exports that were 
called, heva not reached the maximum that is achievable as 
far as the cettlcsKint io concerned? 

MR. GARFIELDt That is what I believe, your Honor. 

THE COURT* And consequently, you think it's unfair? 

MR. GARFIELD* That's right. I think it's unfair 
in and of itself, it's unfair on its face, your Honor. 

TE” COURT* I think you rauot agree with mo,X do not 
have the power to negotiate this settlement. I don't believe 
it's the Court's function here. I think that the parties 
having negotiated at arms' length and presented thi3 offer • 
of settlement, I either decide after a review of all the 
present factors that it is a fair and reasonable settlement 
or it is not a fair and reasonable settlement. 

MR. GARFIELD* That is all right. I can’t expect 
- your Honor to do anything else. 

TEE COURT* The lawyers may sit down and negotiate, 
but I do not consider it this Court's function, because of 
the pressure of other functions which are so great, I don't 
see how thio Court can participate in an informed and 
intelligent voy in negotiations of this kind without spending 
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laaA^ tine on other judicial natters that a~e pending. 

KR. GARTIELDi 1 would like to address myself, if I 
^ay, to theae alleged methods of determining the present valua 
of the Class B stock on the basis of capitalised earnings 
that were followed by Mr. Burns and Mr. Jones, both of whom 
have been described as sophir.ticated experts. 

How, what they did v/aa to take the market value — 
first of all, they said — they took all of the aminga of 
the railroad and th«y tried to find the capitalised eamirgs 
value of the entire railroad, not of the Class B stock. Then 
they allocated a portion of thoao capitalized earnings to the 
Class A. 

How did they do that? Not by the Clasa A'r per¬ 
centage of the equity or anything like that, but by taking the 
market value of the Clasa A etock immediately prior to the 
fifit armouocfcaant of this sottloract and the market value was 
then $70 or $75 a oharo, in that range. Then they said that 
if you apply the sane multiple to that as you would to the 
Whole company and you deduct that, then you only leave $100 
to $120 to the Class B. 

Now, of couree, the market value of the Class A 
lias absolutely nothing to do with the value of the Claca B 
and we are not trying to value the railroad on the basis of 
market value; we are trying to value tho Class B on tho basin 
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of capitalised earning* and the market value of the Class A 

vaa 14 tlr.es or 15 times earnings. 

Hhat were the oamings? The earnings were $5 a 

chare on the Class A. That was the maximum they could got. 

Nov, it’a in affect the preferred stock. The dividend on 
that preferred stock is covered by earnings of approximately 
three tines. So a. a preferred stock it looks pretty good. 

At $70 with a $5 dividend, that is a $7 yield. 

THE COURTi Seven percent yield. 

MR. GARFIELD» Excuse me, seven percont yeild. The 
Class A controlo tho managcrxmt of Mopac, it has growth posoi- 
bilitioc in the sense that it's in a position to get a favor¬ 
able recap plan that will increase its position vis-a-vis that 

class of Class B. 

It's also in a favorable position barring a recap to 
have a post-merger. All these are considerations — more than 
considerations — contributing to the price of $70 or $75 a 
share, but it has nothing to do, nothing whatever to do with 
the value of Class B stock. You can't add that value on the 
market for those reasons and then take it away from Class B. 
That is what they have done, and they coma in and say, "Sea, 
it’s only worth $2,450, that is what we arc getting in the 

settlement." 

Now, 1 -repeat, I am not sophisticated, I a* simple, 
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and that sounds to tea too sophisticated. It's wrong, and I 

think this Court will recognize it is wrong. It is absolutely 
untenable. 

I will fckip ths point. Not too much has bean made 
on that. I think scseona remarked at least in tha paparo 
that tha r.crkot ralt*,o of Clccs B was only $1,600 a share prior 
to tha announcement of tha settlement. That io true, but why? 
THE COURT* That is one of tha complaints that is 

cade hare. 

KR. GARFIELD* If you suppress from the pubic and 
frea even the financial analysts how much tha Class B shares 
are earning par ohm> which they have done for years, they 
even up until 1967 when I wrote a letter to the SEC — they 
attributed all of the earnings from tha Class A and that is 
what always was published — and then they won't a ar refuse. 

I wrote to them tine and again and they refused to 
publish in their annual report the earnings of the clans b 
stock. They simply didn't deny them. You don't see anything 

• in the papers to that effect. 

How can the public properly evaluate a stock? On 

top of that, the asver-the-counter market ia oo thin, if you 
buy two shares of that atock or sell two sharos, it greatly I 
affects the market price. I know. I have done it. I have 
cwnad the stock since 1966 and I know what this market ia. 


uTHi riN o.^Tmr* eou*»i «rpo«Te»»%. u s foi 







1 


jvh 15 


83 


2 

3 

I 

5 

6 

7 

8 
9 
10 

II 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


THE COURTi Somebody Raid it was a vary thinly traded 

stock. 

~ MR. GARFIELDi It's oo thii^, your Honor, and it's 

eo aaoy — I moan, if anybody were to manipulate this market, 
there would be nothing to it. 

TUI! CCDRTi IIov can anybody have aboolute certainty 
of jttdgsont as to the value of the stock, as^is being p set up 
here? I made a reference before to the situation of the Penn 
Central. People were almost . dogmatic when they 

fixed the value of the stock of the Penn Central that was 
being turned over to the bondholders of the New York-Mew 
Haven. As I Mentioned from the time that the merger went 
through to the date of inclusion, there was a very substantial 
difference an . there were experts there, too, giving their 
view as to tt , value of the stock. 

You can't have absolute judgment about these 

matters. 

MR. GARFIELDt No. 

• • THE COURTi There are many factors over which none 

of the parties have oontrcl, economic or otherwise. 

MR. GARFIELDi But, Your Honor, I am taking them at 
their own word. They say capitalized earninqs are the proper 
method. I agree. I am taking them at their word. I am oven 
taking the price earnings ratio, but what I say is that it hao 
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to b« applied to the warnings of the Class B. You can't take 
the earning* from the Clans B and apply to a much lower figure 
and then say, "See, it cones to $2,450? this juatifios a 
settlement." That is what they have done here. There is no 
question about it. That ic what they have dona. 

I neon, thej are lifting themselves by their own 
Bootstraps. They deprive the Class B of its dividend and 
thon they use that as an excuse and they give the Class A 
the benafit in a o-nce and then they build up the value of the 
Class A and take it away from the Class B and that is the way 
they lift thcmselvoa up -pr/ their bootstraps. 

Now, the othor important point is — I am not going 
to cover them all here, but 1 just want to hit the high spots 
here. I have already caid about the equity, the reduction o t 
61-1/2 percent for Class B to 25-1/2 percent and the increase 
in equity for A frora 38 to 74-1/2 percent. 

Now, tho tax conocquences of this settlement. Now, 
ws can only draw inferences from facts. I can't perform an 
autopsy on the mind of Alleghany, but the fact is that when 

you take $850 in croh, Alleghany paid them 7.2 porcent income 

j 

tax, whoreaa individual Class B stockholders who have a sub¬ 
stantial earned incase cr.n get in to a bracket on this un¬ 
earned income, thic dividend, of between 70 and 80 percent. 

THE COURT: Yes, but they eay they made a good faith 
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effort to meet thct problem as far aa the Claes B minority 
otocklioldars were concerned when the original agreement con¬ 
tained provisions that instead of the $850 and 16-share setup, 

i 

that the B minority stockholders had the option of gotting 
24-1/2 shares. But this presented not only a tax problem, but 
an additional tea problem where there was a risk of tho 
ontire 24-1/2 shares being considered as normal income and 

—m 

taxable at normal income tax rates aa against only the $850 
being taxed at normal income tax rates, with the two thirds of 
the remainder being untamable, new do you meet that? 

MR. GARFIELDi Very simply, your Honor. Originally 
it was an option, but why not — I mean, aside from the 
number Of shares, why not make it all a tax free exchange, 
have 24-1/2 shares. 

THE COURTi I asked that question. Tou heard the 

¥ 

answer. 

MR. GARFIELD: But it wasn't a correct answer, 

your Honor. If it were 24- *?2 shares, then Mississippi would 
still have 53 percent of the stock under the recap, .which is 
more than enough for control. 

THE COURT: Z think it's more than that as I road 
the papers here. There is a history -- it hasn't been liti¬ 
gated altogether, where what you refened to is the veto power 
principally of Alleghany, because of the provision in tho B 
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stock and In essence Mississippi has said thsy want Alleghany 
off its back in thin cans, and the only way it \fcould be dene 
is by the method they suggested, plus the suggestion that 
Alleghany is de:jireous of obtaining cash. 

You have to remember, you are dealing with negoti¬ 
ations ho re, it. cc.n't be lottcrhcad hurried. 

MR. GARPIELD* 1 hoard the attorneys for Alleghany 
say they didn't caro about the oash. That is what they oaid 
here today. But they would just ae soon have the stock. 

Now, if Mississippi River isn't satisfied to have 
Alleghany have any kind of a stock position here at all, 
all they have to do is buy more of the stock. That is all. 

Of course, they have to expend money for it, but if they 
don't think 53 percent control would be sufficient, if there * 
were 24-1/2 shares of stock instead of 16 plus $850 in cash, 
Mississippi would st^ll own 53 percent of all the stock instead 
of 63 percent of tho Class A. They would still have control, 
and it wouldn't make any difference to alleghany. At least, 
so they say. 

Now, I just want to point out another thing about 
this tax consequence. If Alloghany takes this deal tho way 
it is proposed — 

TiIE COURTt On the tax consequence, you can't change 
the Federal tax structure to accommodate itself to this 
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particular casa. Tha tanas are wht they are. Congress has 
dociuod vhat thoy aro. 

HR. GARFIELDi it may be, but the tax consequences 
are a fact of contemporary buainecs lifo, they must be taken 
into consideration. 

THE CC^JRTt Viiat's right, but you are explaining 
apparently of tha fact that Alloohnny bacauno of ita position 
as tha railroad and itc ownership of ether cohporationn will 
ultimately not pay ta heavy n tax as the individual stock¬ 
holder* • Moll, this is a matter of Congressional law. 

HR. GARFIELD: I have a point to make, your Honor. 

If instead of having thic kind of a aotup, pert stock and 
part each, Alleghany got stock alone and cold it so they had 
a capital gain, they would be oubject to n 30 percent ctDital ' 
gains tax and the result would be that they would net about 

50 million dollars. 

I figured it all out qn the basis of their tax base 
of 26 million. Eut if they do it this way, they have left 

51 million dollars, s littls more than 51 million. Now, 

all I am saying is that as far as Alleghany is concerned, unlcjs 
they are trying to got this extra odgn of a million some hun- | 
dred thousand dollars, they might just as well take all utock. 
(Continued on next page.) 
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THE OOURTK But, Mr. Garfield, what do you do 
with the risk that counael has stated is inherent in a 
settlement where the B stockholders get 24 and a half 
pharos of the 24 and a half tharea boing subject to 
normal income tax? 

IIP,. GARFIELD: Oh, thero wouldn't - if it were 

Just a tax-free exchange with no cash — I think what 

- 

counsol vca trying to aay, your Honor, if i may rophraso 
it, if you had 850 dollars in caah or the option to take 
8 and a half aharon then not only would that bo dicallowed, 
but you would jeopardise tho balance of the 16 chares. 

That could be treated aa income, too, perhaps, they are 
saying, they are not aura. 

THE COURT: I think you are right. 

MR. ELSBM: Excuse me, your Honor, so I lea** 

nothing out, it would jeopardizo a substantial portion of 
tho remaining lu shares. I would not want to suggest the 
but a substantial portion. 

MR. GARFIELD: Now, much has been said here about 
Hall, you ha7a to got a 75 par cent vote of Class D stock- 
holders of which tho minority of Class B must vote by tho •’f‘ 
majority and then you nave to have tho approval of the 
ICC and oo forth. 

I don't think that goes before your Honor. Your 
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Honor has to deoido whether it is a fair— 

THE COURT i Tou don't have to ntate that to 

MR. GARFIELD: If your Honor approves— 


no. 


T!!E COURTj It io either fair or unfair. I have 


to decide. 


MR. GARFIELD: And the otockholdcia would go by 
what your Honor says. 

THU COURTi I don't kitow if they will. 

HR. GARFIELDi Well, I will make book with it. 

TL2 COURT: All right, Mr. Garfield, you have 
goro & little over your tiiae. I think you said everything 
you want to sty. 

MR. GARFIELD: I think more or less. I said 
Idio rost of it in uy brief. 

THE COURT: I went over your papers, too. 

MR. GARFIELD: Thank you. 

THE COURT: Kow, I believe there is some other 
opposing stockholder v/ho wanted to be heard. 

Mr.Garfield, you stated in your affidavit, as 
I recall it, how many shares you owned. I think you own 
soma and your wife. 

MR.GARFIELD: Yes, I own 35 and my wife owns 15. 

THE COURT: Anybody else wants to bo heard in 

opposition? Mr. Cohen? 

/ 
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Kit. COIIElI; Yes, your Honor. 

THE COURT: You represent, I think — 

MR. GARFIELD: If your Hrrrrrrplease, I junt 

vtnt to Ldd that if your Honor nhould disapprove the 
settlement, I would want en opportunity to intorveno as a 
plaintiff in tho action for the purpose of participating 
in the settlement negotiations. 

THE COURT: All right. 

MR. CCITTOJ: Your Honor, my name is Cohen. 

TUB COURT: Beforo you go ahead, Mr. Cohen, you 
Raid for tho purport of participating in tho settlement 

negotiations. 

If I should disapprove of the settlement as not 
being t fair and reasonable one, I am telling you now that 
I am setting the caseMown for trial. I had set this 
case down for early December as I recall it and it showed 
the amount of tino counsel indicated would bo required for 
trial. I bolievo it is throe or four weeks. 

If I adhere to your position, the case will be 
Bet down for triel. The enso has been set down for a long, 
long time. 
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HR. GARFIELD: All right. That is what we will do. 
We hnvo trial lawyers in the firm too, your TTonor, 

MR. COHEN: Your Honor, my name is Michael Cohen. 

I represent Jacob Ira and Juno Cohen, of Chicago, joint 
owners of 50 shares of Class A stock. 

THE COOPTi How long have they owned the stock? 

MR. COHEN: They have owed it since ’69. 

In view of the fact that I am not licensed to 

a 

practice in Kow York, though I am licensed to practice in 
Illinois, I would like to move the Court for leave to appear 
before this Court and to be notified of all future proceed¬ 
ings in this matter. 

THE COURT: If you file an appearance you will be 

notified. 

MR. COHEN: I filed an appearance — 

THE COURT: Tho appearance will have to be filed 
by local attorneys. That is required under cur rules. 

We are not going to change the rules for you. 

MR. COHENt I wasn't aware of that, and that will 
be dore, your Honor. Thank you. 

As Mr. Walton indicated, ray primary objection to 
the settleaent is the inadequacy of the notice. We contend 
that u notice has to be core than just a notico of tho time 
and place of tho hearing. Many of tho stockholders, of cours 
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live far from New York and could not come in. I feel that 
it's important that the notice set forth sufficient facta 
to allow them to make an intelligent decision whether they 
should conceivably come to New York to object for this 
■•ttlement. 

Por the following reasons 1 do feel that the 
notice is inadequate on thcee grounds. 

| 

The first thing is that the notice fails to indi¬ 
cate the nature of the derivative action brought by the 
plaintiffs and the reason for its dismissal. None of the 
fact* elicited In the discovery proceeding* arc disclosed 
80 that the sharaholdere — they can't determine whether 

there is a reasonable possibility of success if the complaint 
was litigatad. 

Further, the notice fails to disclose any con¬ 
sideration for the dismissal of the derivative defendants. I 
The settlement also fails to indicate the basis for the 
agreement of the Missouri Pacific Railroad Company not to 
oppose the application of Alleghany for the $050,000 in 
attorneys' fees and expenses. 

The implementation of the settlement may result in 
the payment of ea much as $33,771,350, according to a news ' 

release. The notice fails to disclose the fact of nuch 
payment on the financial structure of the Missouri Pacific 
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Railroad and the additional financing coats of its opera¬ 
tions which nay roault from the pay-out of all that cash. 

1 think that basically summarizes what I would 
like to cay. In addition, in closing, I would also like 
to add that I realize that the issue of attorneys' fees is 
not before you new. but it ic the position of these objector.-, 
that no payment o’ foes or expenses may be made by the 
Mia.buri Pacific Railroad in excess of amounts incurred by 
the plaintiff which boar a direct relationship to the 
pecuniary benefits, if any, derived from the Missouri 
Pacific Railroad ^rora the lawsuit. 

I relate to the allegations of the complaint and 
were not necessitated by the conduct of the Mississippi 
River Corporation nor the Individual defendant* described in ! 

the complaint*, end I feel that the settlement agreed should 
so provide. 

Thank you, your Honor. 

THE COURT: Is there any objectant who desires 

to be heard? 

Step forward, please. 

Would you state your name and the number of 
eharoo that you cr.n and how long? 

MR. POIANCAER: My name i« Merrill Polancner; 

1 ovn 5 chares of Missouri Pacific B, and mv wife sl.o own. 
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5 shares. I have owned thorn since May of '59, and rry wife 
since July of '56. She originally bought the old stcld and 
got the reverse split. 

I also own 200 shares of Alleghany in my own name 
since January 1967. I previously wrote a letter — 

THE COURTt I hevc your letter. 

MR. POU-UGREIl: Outlining the points I wanted to 
cover. In the late afternoon mail yesterday I received a 
whole copy of affidavits and papers from Donovan Leisure. 
Mr. Walton sent them to me. I didn't have time to consider 
them completely, but some of my questions have been answered 
there, and again today. 

However, ny main point, and I have written out the 
whole thing, and I will akip those which I feel ha.»e been 
covered already} I believe that Alleghany .'"erporation would 
carry through its negotiations concerning litigation and, 
therofore, I retain ownership with the expectation that I 
will receive substantially more for my shares than I could 
receive in the open market, even though the markat for Mopac 
stock, to ray knowledge, wan at one time at least as high as 
$2500 a chare. 

THH COURT: Kopac Clean B stock? 

MR. PDLANCAER: Yes. Over a period of years 
Alleghany Corporation in its annual and quarterly reports to 
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shareholders luxde reference to Mopac on many occasions, 
and I quote from some of the reports: 

Alleghany Corporation in its report of the 
annual meeting of shareholders dated April 28, 1967, 
contains statements by Charles T. Ireland, Jr. f who was 
president of Alleghany at that tine, on the subject of 
Mopac, among other words, he stutod if the 20 yearn 
reorganisation of that railroad system seemed interminable, 
it was because Alloghany had the will and the energy to 
fight for the recognition of all the stockholders." 

Then further on it stated: 

"This corporation has fought and won many battles 
to protect and preserve tho rights and interests of common 
stockholders of Missouri Pacific. Needless to say, any 
future challenge to these rights will be met with at least 

the same vigor and tenacity which Alleghany has shewn in 
the past." 

In that same report in the general discuscions 
.period and in response to a question as to whether Alleghany 
could realize the $6600 per share book value of Mo P ac B by 
celling it on the n.arkot, Mr. Ireland stated: "That he 

could not inagino Alleghany wanting to ao.ll the stock." 

In the Alleghany Corporation semi-annual report 
of June 30, 1968, on Page 11, under the heading of Invent- 
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m«nt« and Corporate Securities, the following appears: 

"Missouri ' ^cific Railroad Capital Stock Class B, 
cost, $2G ,127,999, less reserve of $23082 and some odd dol¬ 
lars, givan a cost at which they carried it on their books 
ae $3,045,200.* 

Than in tha next column it has indie ted market, 
$51,082,500. That was for 20,753, ar.d being a CPA I had 
no difficulty in dividing that out. It came to an even 
$25 par share. That was the indicated market that they 
used on that statement. 

Skipping to the April 28, 1972, report of the 
annual meeting of shareholders is the following shareholder 
shift which asks how the corporation in its annual report 
arrived at a book value of $8300 per share of Class B of 
Mopac in view of a market price of approximately $1200 per 
share. 

The answer was the figure is based upon the 
shareowners' equity as shown on the Mopac consolidated 
balance sheet. 

One more quote I want to put in. In the Alleghany 
Corporation report for '71, on Page 4, almost a full page 
appears under the heading of Missouri Pacific and over the 
signature of F.H, Kirby, Chairman of the Board and President 
One sentence: "The equity of the Class B stock in the 
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frora buying more stock in the future. My purpose in rain¬ 
ing that point t/G9 to prevent any possibility of Alleghany, 
^ot example, having enough money and otepping in to buy 
MisaioHippi River ntock and taking control by that route. 

Therefore, X feel they should be barred from buy¬ 
ing cny of that stock. Tno limitation on litigations have 
been cava red by tome of the eminent attomeyc who me itioned 
that before. I feol that if by chance I decided I want — 
in view of all that has been said in varioue statement:; of 
Alleghany — if as a stockholder I want to bring an action, 

I want to feel free to do so. 

As far as the fees, I ask for an apportionment, 
and, I believe I had an answer. I am a little hard of 
hearing,'as to whether Mopac and Mississippi — who is going 

to pay as between those two companies, because of the fact ! 

I 

if I wind up with Missouri Pacific ctock the value of it is 
going to be affected to seme alight extent, depending on 
the sizo of the fees that are awarded. 

I have a whole paragraph here on the tax conse¬ 
quences of the prepooed settlement. I have hfeard a lot of 

I 

discussion on it, and I will skip what I read on it, because i 

i 

I raised the rr-ta points, excepting that I feel that in the j 
notice to the shareholders that it should he thoroughly 

} 

pointed out, because they each have a vote, and I assume tht , 
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th. proxy notice will have all that information i„ it. 

I also rained the possibility, and it's none of 
my concern, perhaps, but the Clas. A shareholders are 
getting a new type of preferred stock with different terms 
than they presently have, such as cumulative,, versus non- 
eunuletlvea, ealltblo in December of '75, and their 
dividend restriction, may be changed. 

They cay have a little tax problem. 

That covcra my vritten report. 

If I nay make ono further comment _ 

THE COURT: Have you filed that written statement 
with the Court? 

MR. PODARCAER, I am leaving it. 

THE COURT: Have you served these on the attorneys 

MR. POLANCAER: I will do that. 

One other point. I heard a lot of talk about the 
fact that book value la not of Importance hero in the 
ettlement. ha all know that in moot companies book value 
1. substantially lower than the actual valua of assets, 
because substantial aoa.ts and I am sure it holds true 
with Missouri Pacific — wore purchased many, many years ago, 
ouch as la.id, right-of-ways, and so forth, which have appre¬ 
ciated substantially In value and, secondly, because of 
depreciation normally taken on substantial assets tho book ' 
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valuo of thoes assets usually la much lover than tho actual 
physical value of those assets. 

I thank you. 

THE COURT: Anybody else who wants to bo heard? 

MR. 170LPF: My name is Wolff. I am representing 
myself and ry wife. Ua each own five shares. We have owned 
then since 1968. 

THE COURT: What is your first name, Mr. Wolff? 

MR. WOLFF: Eugene Wolff. 

I v»ould like to address myself to several questions 
brought up this coming. 

The value of the Mopac A shares is $5 preferred. 
Current interest rates and the quality of earnings or the 
tine coverage of those earnings would dictate the market 
P^lce of the A stock, not the assets. 

Secondly, the question of illiquidity of the 
approximately 40,000 shares of the B stock, that problem 
could be readily resolved if they had possibly 100 for 1 
split, or something of that sort, which would then permit 
listing on tho Big Board. 

Thirdly, if the earnings of Micsouri Pacific are 
$450 a share, tho nverrgo price earnings ratio of the 
nur.bor of railroads in the U. S. varies 'between 10 and 20. 

Gome are more than that. 
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Ih.y are published dally, and unfortunately, I 
Jon't have today. Hew y or h Tin*, or ye.terd.y. Hall street 
Journal to ahov you, but I vlll either bring a oopy in or 
you can look in the paper whore they are publlohed daily. 
Thia vould bq a frrjae of reference. 

For example, I knov Darlington Northern io 
around 23 timer earning.. Southern Pacific 1. around 12 or 

». Sant. P. iu in th . t or ,„r 0 " aarnitude. Union Pacific 
i« higher. Southern Railroad 1. higher too. 

But estnraing oi rowhero between 10 and 20, than 

on earning, tha price value for a share would be 
$4500 to $9000. 

I think that that would aeem to be fair, plus, i 
J think there ahould be some coaipensatlon for paet dividend. 

where other railroad, pay out aomevhorea between SO and 75 
per cent of their earnings. 

The B ehareholdcro have only had to pay out about 
one per cent of oamlngo over the years. 

I haven't heard anyone mention anything about the 
bru. valu. of the railroad in ten*. of land. mineral asset,. 

I think that ahould bo considered In the valuation. 

In terra of control, I an not concerned as to who 
really want, to control er run the railroad. I think they are 
the boat people involved. Dut if the h aharwhold.ru are cly ! 
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involved or their concern is not with the assets but with 


3 

the 55 preferred dividend, then possibly the B shareholder. 


4 

should be the party in control where they own the assets. 


5 

I would suggest that if the A shares are worth 


6 

$70, based upon the quality of earnings,and the $5 dividend. 


7 

then if you vera to any that the B shares would receive a 


8 

$5 dividend too, you get 16 B chares worth approximately 


9 

$70 in the market, if tho same valuation were presumed. 


10 . 

plus the $850 in cash, which would give you a total of $1970. 


11 

I suggest that both parties not the Court re- 


12 

conaidor their arm's length discussions and evaluate the 


13 

exchange at a much more fairer value than the 2450. 


*14 

Thank you. 


15 

TH12 COURT: Anybody else? 


16 

MR. WESSON: Your Honor, I am William R. Wesson. 


17 

I am a otock broker at the firm of Coggoshall & 


18 

Hicks, at 611 Arnold Avenue, Point Pleasant Beach, New 


19 

Jersey. 


20 

THE COURT: How many shares do you own? 


21 

MR. WTESCN: My family and ^ o;m 220. 


22 

Tin? COURT: llow long have you owned then? 


23 

MR. WITS CON: wo started purchasing in ’Cl, and x 


24 

think we stopped two or three years ago. We ran out of money. 


25 

* 

I npeak for myself, for my family, for friends and 
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2 clients. 


THE COURT: Are you an attorney? 

MR. tTHSSON: No, sir. I am a stock broker, and 

I M. "POOkin, in tha capacity o< trying to plead protection 
for their interest. 

I will read my remarks, because I know your tine 
is limited. 

objected to the settlement in this action, for 
I it is just another round in tho effort by Mississippi River 
Corporation to transfer a large portion of the B shareholders 
equity ownership of the Missouri Pacific Railroad, Mopac, 
to its own accounts, which effort Supreme Court Justice 
William 0. Douglas has described as "one of the most notoriour 

pieces of predatory finance I've ever seen," 1967, ?R6 U.S. 
162. 

Continuing reference to that case, plaintiff 
Alleghany points out in its complaint in the present action 
that after remand by fca United Statos Supreme Court, the 
District Court, Eastern District of Missouri, Judge Meredith 
found on January 12, I960, that the aforesaid scheme was 
inherently unfair to tho Class B shareholders, and -would 
have taken from tha B stockholders an equity in excess of 
$200 million, and given it to the A stockholders." 

In juxtaposition, it in puzzling to note that this j 


*OUTHI«n OIStMn 1 CflUST --$ u * OH- Tm . u » C 

’•ir. •' Ht « vnn« w.v. c*> * 



1 


10 < 


<17 


present plan propose to transfer the A shares $187.6 million 
in stockholder equity belonging to the B shares. 

If we consider othor values cited bolov, the 
proposed plan transfers far in excess of $200 million of 
property value to tha A uharc 3 from the B shares. 

i 

V.*hy did Alleghany reverse its position by 
approving the new plan? 

The plan proposes to change the A shares from 

I 

a non-equity in.tru.-acat entitled to $100 per share in 
liquitaticn to an equity-bearing share with a $201 approxi¬ 
mate book value. This is calculated by using approximate j 
shareholders equity at December 31, 1972, less $33,771,350, 1 

to be paid to the D shareholders. 

The plan will change the relative equity standing 
of the A and B shares with respect to approximate share¬ 
holders equity at December 31, 1972, as follows: 


now. 


The A will be 74.6 after the plan. It is 34.8 


The B will change, but go down from 65 to 25. 


That is 65.2 to 25.4. 


THE COURT: How do you roach that figure on 
distribution now that the A stock is limited, as I understand 
it, to $100? now do you get to that fieure? 

HR. KE .jZO'Ii You take the equity. This is — 


N 
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to do it before your Honor. You take the equity which we 
calculate at the end of 12/31/72, which has not been pub- 
liahed yet. This in an approximate equity that I worked 
out from the 1771 annual report and fro™ Mr. Marburry's 
atatenent that they earned $27 million in this past year. 

| I an corry, that is Mr. dents' statement. 

We multiply $100 times the A shares, 1.064,050. 
get 186,40j,00. Subtract, and you get 148,736,005, 

Which belongs to the B shares, and these are only standard 
«nd par book values. From that you divide he 535 million 
into the 186 million, and the A shares have 34.8 percent. 

You divide the 35 million into 348 million, and the B shares 
get 65.2 percent. That happens to be $0,780 a share for 
the B, $100 a share for the A. 

After the proponed settlement you win have out¬ 
standing, and this will aosume conversion of the convertible 
preferred, you will have the A's, who will have 1.864,052. 
They probably have paid sore of the officers some in the 

meantime. We are using figures from the annual report, the 
t annual report. 

The B will have 39,731 times 16, which is 
615,696. That gives you 2,499,548. if y OU divide 

the A shares, 1,864,052 by the total shares, ,ou get 
74.6 percent. 
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If you divide the B shares, 635,696 by 2,499,548 
you get 25.4 percent. 

In the second Instance you have to do It based on 
the shares because then all of then are the sane. They all 
have the sane standing. They are all equity shares. 

The A stockholder equity will not only increase 
fron 34.8 percent to 74.6 percent, hut it's character will 
be chanqed from a fixed face value security which is beinq 
diminished dally by inflation to a dynamic equity instrument 
which takes fron the B shares huge residual values already 
earned plus future prosperity and property. 

In the 1954 plan of reorganization, finance 
docket No. 9918, the Interstate Commerce Commission indi¬ 
cates that as outlined by the Supreme Court, 318 U.S. 523, 
565, "It is the duty of the Commission to see that each 
security holder in the order of his priority receives from 
that which is available for satisfaction of his claim the 
equitable equivalent of the rights surrendered," which we 
are surrendering our equity right. 

We want the equity back when the plan goes through. 
The plan in the present action does not propose equitable 

equivalent of tho rights surrendered. It is, therefore, 
illegal. 

Let us examine the rights which will be surrendered 
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i. e., the huge residuary values of the B shares in various 
categories such as stockholders equity since the 1954 
reorganization, the write-off at the time of the 1954 
reorganization, the effects of inflation on the property 
and future prosperity. 

Under residual earnings the stockholders* equity 
at December 31, 1972, amounted to approximately $349 million 
or e 8,70C per B ahers. 

The write-off: The write-off in the 1954 

reorganization amounts to approximately $473.4 million, or 
$11,900 per B share. 

Inflation: The Bureau of Labor Statistics Infla¬ 
tion Index shows the following: 

in 1972, this is the latest figure they use for 
100, we are taking November, 1972 an 100, 1954 at the 

time of the 1954 reorganization which became effective 

1/1/55 for this railroad, the value of the dollar in today's 
terms was $1.58. 

In 1933, when the railroad went into receivership, 
when the receivership commenced today's dollar was $3.27. 

In 1917, when the railroad was incorporated, the 
value of today's dollar was $3.35. 

THE COURT: If you are goinq back that far you 
might as well let me read that. 
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Do you have much more? 


jqx 


MR. WESSON: No, sir. 

In the year 1913, the establishment of the Federal 
Reserve, it was $4.27, and that is where the statistics 
begin. We have one date back, 1876, reorganization with 

Pacific Railroad, oi t of which this railroad came, and we 
don-t have statistics for tha , rather the Bureau of Labor 
Statistics does not have any. 

Future prosperity: There are huge real estate 

and mineral riqht-holdingo along the road's rights-of-way, 
sprawled across the southwest quarter of the United States, 
containing great, unmeasured wealth. 

I am told, and I didn’t put it in here, because 
it's hearsay, but I understand those rights-of-way are 100 
square miles, every other 100 square miles belongs to us. 
That is what Mississippi would like to have. 

From the above it can be arqued that the underlying 
intrinsic value of each B share far exceeds $25,000. 

We bought this stock — family, friends and clients 
numbering some 68 people, relying on a contract laid down 
in the agreed plan of the 1954 reorganization approved by 
the Interstate Commerce Commission and confirmed by the 
Federal District Court of St. Louis, effective January 1.1955. 

Thus, this plan became the law of the land. The 

353 

souTMfWN o'*rniri ■. «ipo»tihs u v < ou»t •«> sr 
_ _ *••• ' • *■ • romi MV co > 






jqx 


109 


plaintiffs came to this Court to plead that certain parties 
to the contract, the defendants have breached their fiduciary 
duties under the agreement to the Mopac Class n stockholders. 

• How they wish to reward the defendants for this 

I 

breach by transferring huge amounts of Class B property to 
Class A stockholders. We are puzzled and enraged. 

Our United States Constitution, Article I, Sec¬ 
tion 9, stares in part: 

"No ex post facto law shall he passed," and 
Section 10, further states in part: 

"No state shall pass ex post facto law or law 
impairing the obligation of contracts." 

If the proposed plan in the present action is 
approved, the dissenting B stockholders will seek damages 
and compensation for the difference in the value of their 
property under the 1954 reorganization plan, and what they 
get under the presently proposed plan, using the above 
provisions of the United States Constitution and Missouri 
State law for relief. 

We believe the Court should have provided instruc¬ 
tions in it3 legal notice to stockholders dated December 20, 
1972, for dissident B stockholders in the event the plan is 
approved. 

There are provisions in the Missouri law 351.090 

J54 
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2 

which should he made known to all B stockholders by legal 


• 

3 

notice of through the Securities and Fxchanqe Commission 



4 

before the vote ia taken. 


• 

5 

Thin ia n highly solvent corporation, in excellent 



6 

condition because of the sacrifices of the B stockholders. 



7 

There is no need for recapitalization. We ask for fair and 


• 

8 

equitable treatment with respect to our earnings. 



9 

There ia legal precedent that a Court can enter 



10 

a corporate board room and dictate dividend action, and 


• 

11 

they entered Henry Ford's corporate board room and they 



12 

dictated what he could pay in dividends. 


• 

13 

This is Dodge, ct al. vs. Ford Motor Company, et 



14 

*1.» 1919, 204 Michigan 459, and approved by the District 



15 

CDurt 170 NW 668. 


• 

16 

We object to this plan which is just more predatory 



17 

finance on the part of powerful interests. There is a place 



18 

to protest these conspiratorial actions in the criminal 


• 




19 

section of our law. 



20 

We minority B stockholders who disagree with the 


• 

21 

plan of recapitalization ask this Court for the protection 



22 

of our property rights from appropriation by scheming 

* 

v 

23 

financial interests. 


• 

• 

°4 

This matter should go to trial. 


- 

25 

THE COURT: Do you have a copy of your statement? 


• 

% 
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MR. WESSON: I do. 

THE COURT: There are others who want to be heard, 
and I want to hear others. 

MR. WESSON: One further statement. 

I have listened carefully to the evidence, and I 
would like to propose a suggestion. 

Alleghany has said in this court room it wants 
out and wants money. 

Mississippi has said in this court room it want* 
control. They already have control, hut they would like 
to split the stock. They don't want to split the stock 
while they have B stockholders around. They have shown 
this over the years. They split their own stock, they 
didn't split our stock. Why not let Alleghany sell its 
20-odd thousand shares to Mississippi for whatever they 
want to sell at, $2450 a share, and leave the rest of us 
alone, let our equity stand, because the plan in itself is 
illegal, in my opinion. 

Thank you, sir. 

THE COURT: Anybody else who wants to be heard? 

How much time would you require? 

MR. EHGERSOLL: About five minutes, I believe. 

THE COURT: All riqht. 

MR. ENGERSOLL: My name is Winchester F. Engersoll. 
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From just a personal standpoint in the fairness 
of tho settlement — I own a number of different securities 
involved in this law suit. I have one share of Missouri 
Pacific Class B common, with my wife. This is in joint 
tenancy. I have 10 shares of Alleghany Corporation common 
stock in joint tenancy with my wife, 10 shares of Mississippi„ 
River Corp. at joint tenancy with my wife. 

I am beneficiary, but not of record as an indi¬ 
vidual, $5,000 Missouri Pacific Company first mortgage 
4-1/4 per cent bonds of 1990. 

I own individually by myself of record and 
beneficially 50 shares of Missouri Pacific Class A. 

I should like to preface my remarks by stating 
that the root cause of this problem here is not that the 
Class B stockholders are fighting the Class A stockholders 
but that the previous reorganization was not filed but 
subject to negotiations as the late Thomas E. Dewey observed 
himself. 

I have made a few suggestions which I feel would 
be of benefit not only to the defendants but to the plain¬ 
tiffs as well, and for that reason I would like to be 
classified as amicus curiae, because I think it will help 
you, sir, in your deliberations. 

My proposed requirement is that Mississippi Mvar 
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Corporation would convert immediately to new common stock 
the new preferred stock it would receive in the proposed 
settlement which would be of help not only to the plaintiffs 
but also to all the defendants in that there would not be 
needed such a large dividend reserve to cover dividends for 
preferred as would be required if Mississippi River accepted 
the preferred stock without converting. 

The dividend reserve would be something in the 
nature of $10 million , as presently promulgated, versus 
$5 million if Mississippi River Corporation converted their 
holding. This would free $5 million for the running of the 
railroad oven though the same total amount of dividends 
were to be paid out each year! 

So far as plaintiffs Levin and LeVasseur, repre¬ 
sentatives of Class B stockholders are concerned, the conver¬ 
sion of Mississippi River Corporation preferred stock to 
common stock would assure Levin and LeVasseur and other B 
shareholders that the defendants were not trying to beat them 
but had actually joined them in converting their stock. 

So far .as plaintiff Alleghany is concerned, it 
would not be ao necessary for them to tender their stock, 
and they might actually be of assistance to Missouri Pacific 
by stock subscription now that the other issues 3 eencd to bo 
resolved. 
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I have been opposed to a cumulative dividend on 
the Missouri Pacific Class A stock. I own 50 shares of it, 
and 1 think that merely extending them the conversion 
privilege would be fair enough, and under these circumstances 
it would actually be helpful to Mississippi River Corporation 
if they converted all their stock if this cumulative dividend 
provision was not included. 

Pinally, I think that the new preferred share¬ 
holders voting as a class should he entitled to elect two 
directors of the railroad and tne new common stock should be 
entitled to elect thirteen. 

I am optomistic, as a long-time shareholder, a 
number of years of many of these securities, I hope that 
Alleghany and Mississippi River can settle their differences 
and run the railroad jointly on a pooling of interest hasis. 

THE COURT: Is there another objectant? 

How long will you be? 

MR. GABRIEL: I don't want to talk, — 

THE COURT: I have heard most of the argument. 

Can't you submit what you have? 

MR. GABRIEL: I want to present this to you because 
I think everybody said everything. The only thing that 
puzzles me is how they can distinguish the B stock whan that 
is tho guts of the corporation. It's like taking a company 
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in the receivership. 

THE COURT: What is your name, and how many shares 
do you own? 

MR, CMJRTEl#: I at* Janes C. Gabriel, and I own 
120 shares. 

MR. ELGEfl: Mr. Polancaer lias inquired as to 
signing the agreement by plaintiffs Levin and LeVasseur. 

The Court is aware of this, but I would like to 
answer Mr. Polancaer through the Court that the settlement 
agreement which was negotiated as a unity is nevertheless 
embodied in two distinct documents. 

One is the usual stipulation of settlement signed 
by all counsel on behalf of their clients, as well as their 
own recommendations to the Court. 

The other is a document called a settlement agree¬ 
ment, signed by the three corporate parties, because the 
number of corporate acts are required. 

But they are cross-referenced and they are all 
part of the same agreement. 

Mrs. Levin * who owns 320 shares, some three- 
quarters of a million dollars worth of stock under the agree¬ 
ment, is in favor of the settlement, and Mr. Lowenthal and 
I, who in addition to our duties to the class initially were 
retained by some 15 per cent of the closs, and I can say to 
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the Court that those individuals approve of the settlement. 

THE COURTi Those argeements are on file, are 

they not? 

MR. ELSEN: Yes, the agreements are on file. 

THE COURT: Who represents Mississippi? 

That would be Dewey, Ballantine. 

The objectants have raised -- those who appeared 
and also those who submitted affidavits -- a claim of change 
in equity position as between the present Class A and 
present Class B. 

If you are going to submit any memorandum in 
response to what has been stated here today, or previously, 

I would like you to direct yourself to that, unless you are 
prepared to do it now, if it won't take too long. 

You may want to reflect on it. 

I have one other question to ask you. This was 
the point raised by Mr. Garfield, why it's not feasible to 
effect the plan by 24-1/2 shares instead of the $850 plus 
the 16, and whether or not Mississippi and the other 
defendants would not reconsider that? 

MR. WILLIS: On the last question, the settlement 
has been reached — it has 16 -- the one that was reached 
after all those many months of negotiations and considera¬ 
tion of all the alternatives, and to get the people back in 
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the room and make another deal is just as unpredictable as 
it always has been. 

THE COURT: Why isn't it feasible? 

MR. WILLIS: For one thing, that would reduce, 
if you had 24-1/2 shares for each Class B share, that would 
certainly reduce the Mississippi control below the objective. 

THE COURT: Isn't there a way of working that out? 

I understood you to say that the control aspect 
was an element, but isn't there a way of putting this through 
on the basis of tho 24-1/2 shares and at the same time 
legally meeting the problem of control to which you referred 
to and which I understand? 

MR. WALTON: They wouldn't control a class and, 
in the second place, that would mean Alleghany would have 
to tender its stock. The others would be in a position 
of getting stock automatically. That means Alleghany gets 
something different from a minority. You will have a 
different slew or a different court room full of people 
getting in here saying Alleghany is not getting the same as 
us, they are taking advantage of us. 

That i9 just something that we can't afford 
lawsuits on, on the basis that we are not getting exactly 
the same as every other minority holder. 

THE COURT: '/That you are saying is that this is a 
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firm and final offer of settlement? 

MR. WALTONs Tills Is the offer we want. 

THE COURT: Either you take it or leave it? 

MR. ELfJTTN: An Alleghany sale would have all the 
negative tax consequences that have been talked about, 
because this would be a substantially disproportionate 
reduction of clans. I 
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MR. GARFIELD: But, your Honor, what Mr. Walton 


•aid I am afraid is not so. Mississippi would in no 
circumstanaes have 53 par cent of the total stock. And 
Allegheny would still cell them four hundred thousand shares , 
the same as thoy agreed to do now. 

I don't ucan icur hundred, but whatever, the same ! 
number of chares as they are seekingl*o sell there now and 
the other stockholders would have the port it ion. 

In other words, Mississippi would buy four 
hundred thousand shares and the same way as it is now, 
there would be no discrepancy between Allegheny and the 
minority Class B stockholders,that isn't so. And it could 
bo done and all Miosinsippi would havs to say is, it stays 
with 53 per cent control instead of 63 per cent o* the 
Class A, that is all it involves. 

MR. WILLISi It will bo below 53 per cent. 

MR. GARFIELD: Mo. 

THE COURT: Tha reporter can't take it down si- 
eultanoously. 


MR. WILLIS: Mississippi cannot control the 


class. 


MR. WALTOU: It isn't satisfactory to uo, as far 
68 ^ know, end I firmly believo it is not satisfactory to 
Mississippi and it is just another matter of ths tail 
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Tha minority wants to rnn the show. 

TnB COURT< All right. 

Now, how much tixo-- 

MR. ELS mi: Your Honor, we could not accept. 

MR. WALT0!1: 1 am talking about the dissenting 

minority. 

THE COURTt How much time do you want to sebnit 
whatever additional papers you desire to submit? 

MR. PECKi I suggest next Monday. 

THE COURT» Mr. Garfield, any objections? 

MR. GARFIELDi Z couldn't possibly do it by 

next Monday. I havo other engagements that are going to 
tie me up day ..and nic,’. from row through Monday. 

THE COURT: 1 don't know whether I am going to 
get to this. I have got caaes back-to-back in pending 
®*ttere including a preliminary injunction hearing that will 
take three days. 

How much time would you require? 

MR. GARFIELDi Well, of course, I want to see 
what they are going to serve on roe. 

THE COURTi I am going to say it quickly; ex¬ 
change affidavits by Monday, replies within three days 
thereafter. 

] 
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I take it everybody who desired to be heard has 


been heard. 


All right, gontlcraon, the hearing is concluded. 


tOUVHFMN OltTMICT COURT RCRORlfRi U S COURTHOUSE 
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Clt« ■■ 90 r.R.D. MS (1073) 


In any cose, however, this conditional 
privilege with regard to advisory 
opinions does not extend to factual re¬ 
ports and summaries. ... 54 F. 

R.D. at 12 [Citations omitted]. 
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plaintiff’s Motion be made available for 
inspection and copying subject to the 
limitations specified above. 

It is so ordered. 


[9] Applying these guidelines to the 
instant case, it is clear that all of the 
documents specified in item 1 of Plain¬ 
tiff’s Motion for Order Requiring Pro¬ 
duction of Documents for Inspection and 
Copying (arrest reports, follow-up re¬ 
ports and closing reports concerning 
plaintiffs arrest) should be disclosed. 
In view of plaintiff’s acquittal on the 
reckless driving charges filed against 
him,'* it is obvious that the investiga¬ 
tion has been completed. However, dis¬ 
closure is limited to factual data. If the 
City believes that portions of the police 
reports contain evaluative summaries or 
recommendations that should not be dis¬ 
covered, the reports may be submitted to 
the court for in earner « inspection prior 
to delivery to plaintiff. 


[101 With respect to item 2 of plain¬ 
tiff’s Motion (reports prepared in con¬ 
nection with any interdepartmental in¬ 
vestigation of the complaint filed 
against the Department by plaintiff), 
discovery will be denied at this time. 
‘ ounsel for the City has stated that this 
investigation is not yet completed and 
that there is a possibility of interdepart¬ 
mental disciplinary proceedings arising 
rom the investigation. However, plain- 
. ma >[ renew his motion at an appro¬ 
priate time if reasonably necessary for 
‘he prosecution of his case. 


Ml] Item 3 of plaintiff’s Motion (all 
ocumcnts "which relate in any way’’ to 
v arrest, detention and booking of 
Mmtiff or to his complaint against the 
‘ apartment) is denied as too broad, but 
1 n leave to renew if appropriate. 


,, cc °[ din *l>’. it is the judgment of this 
,7 M) the City be dismissed as 
party m this proceeding, and (2) that 
* docum *nts specified in item 1 of 



Betty LEVIN et at, Plaintiffs, 
v. 

MISSISSIPPI RIVER CORPORA¬ 
TION et al n Defendants. 

No. «7 Civ. 5093. 

United States District Court, 

S. D. New York. 

March 19, 1973. 


Motion was filed for approval of 
settlement agreement in a stockholders’ 
class and derivative action. Tht Dis¬ 
trict Court, Edward Weinfe’.d, J„ held, 
inter alia, that settlement of the action, 
which arose from conflict between two 
classes of stockholders in railroad corpo¬ 
ration, would be approved in light of 
benefits to be derived by the railroad in 
improving its competitive position and 
by the plaintiff class of stockholders in 
securing return on their investment, and 
in light of analysis of the probability of 
success on trial; prospect that settle¬ 
ment would eliminate the underlying con¬ 
flict, which could not be eliminated at 
trial; judgment of the parties, who in¬ 
cluded a majority of each class, that 
terms of settlement were fair; and fact 
that approval by a majority of the mi¬ 
nority shareholders of each class was re¬ 
quired by the terms of the settlement. 

Settlement approved. 

See, also, D.C., 47 F.R.D. 294. 

1. Federal Civil Procedure €=>1699 

Function of court on application for 
approval of settlement of stockholders’ 


» Mo— JJ 


12. See footnote 2, tupra. 
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class and derivative action was not to re¬ 
open and enter into negotiations with 
the litigants in the hope of improving 
the terms of the settlement to meet ob¬ 
jections nor to substitute its business 
judgment for that of the parties, but to 
determine whether settlement was fair, 
reasonable and adequate as to the stock¬ 
holder class and the corporation. Fed. 
Rules Civ.Proc. rules 23, 23.1, 28 U.S. 
C.A. 

2. Federal Civil Procedure <£=>1099 

Court, on application for approval 
of settlement of stockholders’ class and 
derivative suit, was not to turn settle¬ 
ment hearing into a trial or a rehearsal 
of trial nor to make an actual determina¬ 
tion of the facts and the law but to form 
an educated estimate of the complexity, 
expense and likely duration of the 
litigation and to compare the terms of 
the compromise with the likely rewards 
of the litigation. Fed.Rules Civ.Proc. 
rules 23. 23.1, 28 U.S.C.A. 

3. Federal Civil Procedure £=>1099 

Settlement of stockholders’ class and 
derivative action, which arose from con¬ 
flict between two classes of stockholders 
in railroad corporation,.would be approv¬ 
ed in light of benefits to be derived by 
the railroad in improving its competitive 
position and by the plaintiff class of 
stockholders in securing return on their 
investment, and in light of analysis of 
the probability of success on trial; pros¬ 
pect that settlement would eliminate the 
underlying conflict, which could not be 
eliminated at trial; judgment of the par¬ 
ties, who included a majority of each 
class, that terms of settlement were 
fair; and fact that approval by a ma¬ 
jority of the minority shareholders of 
each class was required by the terms 
of the settlement. Fed.Rules Civ.Proc. 
rules 23, 23.1, 28 U.S.C.A.; Interstate 
Commerce Act, §§ 5(2), 20a, 49 U.S 
C.A. §§ 5(2), 20a. 

4. Federal Civil Procedure <£=1099 

An important, if not the most im¬ 
portant factor in determining whether 


to approve settlement of stockholders’ 
class and derivative action is probability 
of plaintiffs’ success upon trial and. if 
successful, the likely rewards of the liti¬ 
gation. Fed.Rules Civ.Proc. rules 23 
23.1, 28 U.S.C.A. 

5. Corporations <£=320(11) 

Class B shareholders had the burden 
of proving their claim, in class action, 
that corporation’s board of directors, in 
subservience to the wishes of the ma¬ 
jority class A shareholder, abused their 
discretionary powers and arbitrarily and 
unreasonably withheld dividends on the 
class B shares, though corporation’s con¬ 
dition warranted additional dividends. 

6. Corporations <£=>152 

Determination of whether dividends 
are to be declared rests in first instance 
with the board of directors, and courts 
may intervene only when there has been 
bad faith, neglect or abuse of discretion; 
it is not sufficient for stockholders to 
show that substantial earnings were 
available to pay a higher dividend than 
was declared. 

7. Federal Civil Procedu' £=>1699 

Contention by directors, in class ac¬ 
tion by class B shareholders, that failure 
to declare larger dividend on class E 
shares was based on prudent business 
judgment in light of large cash expendi¬ 
tures needed to maintain corporation’s 
competitive standing raised a substan¬ 
tial issue to be taken into account on ap¬ 
plication for approval of settlement. 
Fed.Rules Civ.Proc. rule 2° 28 U.S.C.A. 

8. Corporations <5=310(1) 

Directors are permitted a very lib¬ 
eral discretion in determining matters of 
business policy, and if that discretion 
has been exercised in good faith, it will 
not be disturbed even though it may have 
been injudicious or though court may be¬ 
lieve that a different pc'icy was desira¬ 
ble. 

9. Securities Regulation £=>143 

Class B shareholders who alleged 
that certain class A shareholders violated 
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the Securities Exchange Act tf^uying 
and selling shares of class B stock to de¬ 
press the market cf such stock, thereby 
forcing plaintiffs to sell at prices much 
below true value thereof, had burden of 
proving that defendants’ actions were 
fraudulent or unjustified, and that such 
conduct in some way caused plaintiffs’ 
injury. Securities Exchange Act of 
1934, § 10(b), 15 U.S.C.A. § 78j(b). 

10. Federal Civil Procedure ©=1699 

Though final judgment as to fair¬ 
ness of proposed settlement of stock¬ 
holders' class and deriva*ive action was 
responsibility of court, joint recommen¬ 
dation of the parties, their attorneys, 
and their investment advisers was en¬ 
titled to substantial weight, particularly 
where, inter alia, one of the plaintiffs 
was the owner of 53% of the stock in 
the plaintiff class and the other plain¬ 
tiffs also owned substantial numbers of 
shares of such stock and their counsel 
acted independently of counsel for ma¬ 
jority shareholder plaintiff in represent¬ 
ing the interests of the minority share¬ 
holders. Fed.Rules Civ.Proc. rules 23 
23.1, 28 U.S.C.A. 
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11. Federal Civil Procedure ©=1699 

The parties are permitted great 
freedom in shaping the form of settle¬ 
ment consideration in a stockholders’ 
class and derivative action. Fed.Rules 
Civ.Proc. rules 23 23.1, 28 U.S.C.A. 

12. Federal Civil Procedure ©=1699 

Fact that comparatively small num¬ 
ber of holders of shares reflecting a 
small percentage of the total outstand¬ 
ing shares in the plaintiff class opposed 
settlement of stockholder?' class and de¬ 
rivative action, as against a great ma¬ 
jority who favored it, did not relieve 
court of its function in passing on the 
fairness of the proposal. Fed.Rules 
Civ.Proc. rules 23, 23.1, 28 U.S.C.A. 

13. Federal Civil Procedure ©=1699 

Proposed settlement of stockholders’ 
class and derivative action, which arose 
from dispute between plaintiff class B 
shareholders and the class A sharehold- 
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ers, who had operating control, and 
which provided for an exchange of stock 
as part of the settlement was not shown 
to be unfair despite contention of objec¬ 
tors that value of cash and shares of 
common stock to be received by holders 
of class B stock was substantially less 
than the value of the shares to be sur¬ 
rendered and that the cash element of 
the exchange formula would have income 
tax disadvantages to the minority class 
B shareholders. Fed.Rules Civ.Proc. 
rules 23, 23.1, 28 U.S.C.A. 

1 Federal Civil Procedure 01699 

In passing on proposed settlement 
of stockholders’ class and derivative ac¬ 
tion, which settlement involved recap¬ 
italization, court was not called upon to 
make a definitive assessment of the val¬ 
ue of each class of stock, old or new, but 
to determine whether the teims of the 
settlement, taking into account the prob¬ 
abilities of success upon a trial, and all 
other pertinent factors, were fair, rea¬ 
sonable, and adequate. Fed.Rules Civ. 
Proc. rules 23, 23.1, 28 U.S.C.A. 


15. Federal Civil Procedure ©=1699 

In passing upon proposed settlement 
of stockholders' class and derivative ac¬ 
tion involving a railroad corporation, the 
standard of “fair, reasonable and ade¬ 
quate" was not to be equated with the 
standard of “fair and equitable” applica¬ 
ble to a proposed railroad reorganization 
under the Bankruptcy Act; in the com¬ 
promise of a stockholders’ lawsuit, there 
necessarily come into play practical ad¬ 
justments. Fed.Ruies Civ.Proc. rules 23, 
23.1, 28 U.S.C.A.; Bankr.Act, § 77 11 
U.S.C.A. § 205. 

See publication Words i i Phrases 
for other judicial constructions and 
definitions. 

16. Evidence 4=601(4) 

In valuing shares of stock, the 
terms "equity” and “book value" are es¬ 
sentially synonymous. 

See publication Words and Phrases 
for other iudlcial conetructionr and 
definitions. 
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17. Federal Civil Procedure ®=1699 

In passing upon proposed settlement 
of stockholders’ class and derivative ac¬ 
tion, which settlement involved a recap¬ 
italization, book value was of little sig¬ 
nificance in appraising the value of stock 
to be surrendered by the plaintiff class. 
Fed.Rul Civ.Proc. rules 23, 23.1 28 
U.S.C.A. 

18. Federal Civil Procedure ®=»18^» 

For purposes of valuing stock in 
connection with proposed recapitaliza¬ 
tion as part of a settlement of stock¬ 
holders’ class and derivative action, mar¬ 
ket evaluation of stock may reflect a 
more realistic appraisal of its value than 
a conceptual evaluation; theory must 
yield to the reality of the market place. 

19. Federal Civil Procedure <5=1699 

Contention of class B stockholders 
who opposed settlement of stockholders’ 
class and derivative action, which in¬ 
volved recapitalization, that the market 
price of their stock had been depressed 
by the acts o? the defendants did not 
preclude consideration of such market 
price in determining the fairness of the 
settlement since the consequence of de¬ 
fendants’ alleged conduct was one of the 
issues which would have to be decided 
were the case to go to trial. Fed.Rules 
Civ.Proc. rules 23, 23.1, 28 U.S.C.A. 

20. Federal Civil Procedure 0=1699 

When court is called upon to decide 
whether settlement reached by litigants 
in stockholders’ class and derivative ac¬ 
tion is fair and reasonable, question of 
whether rejection of alternative propos¬ 
als by one or another of the parties was 
justified is not before the court. Fed. 
Rules Civ.Proc. rules 23, 23.1 28 U S 
C.A. 

21. Federal Civil Procedure 0=1898 

Notice of proposed settlement of 
stockholders’ class and derivative ac¬ 
tion, which was mailed to each registered 
stockholder and published in national 
business newspaper, and which informed 
interested stockholders of the nature of 
the pending action, the general terms of 


the settlement, that complete and detailed 
information was available from the files 
of the court, and that any stockholder 
could appear and be heard, was suffi¬ 
cient. Fed.Rules Civ.Proc. rules 23 23 i 
28 U.S.C.A. ’ ’ 


Orans, Elsen A Polstein, Pomerantz, 
Levy, Haudek A Block, New York City] 
for plaintiffs Levin and LeVasseur] 
Sheldon H. Elsen, A raham L. Pomer¬ 
antz, John Lowentha!, William E. Hau¬ 
dek. Lewis Shapiro, New York City of 
counsel. 

Donovan, Leisure Newton & Irvine 
New York City, for plaintiff Alleghanv 
Corporation; John E. Tobin, M. Lauck 
Walton, i heodore E. Somerville, Glenn 
S. Koppel, New York City, of counsel. 

Dewey, Ballantine, Bushby, Palmer & 
Wood, New York City, for defendant 
Mississippi River Corp.; Everett I 
Willis, Robert S. Wolf, Gerald E. Ross] 
New York City, of counsel. 

Sullivan A Cromwell, New York City, 
for defendants Missouri Pac. R. Co., 
Robert H. Craft, T. C. Davis and Thomas 
F. Milbank; David W. Peck, Michael M. 
Maney, Carroll E. Neesemann, New York 
City, of counsel. 

Greenbaum, Wolff A Ernst, New York 
City, for Class B Objectors Edward 
Garfield and Barbara M. Garfield; 
Barron M. Tenny, Edward Garfield, New 
York City, of counsel. 

Sixteen Other Class B Objectors, pro 
se. 

Michael Paul Cohen, Chicago, III., for 
Class A Objectors Jacob R. Cohen and 
June Cohen. 

EDWARD WEINFELD, District 
Judge. 

This is a motion pursuant to Rules 23 
and 23.1 of the Federal Rules of Civil 
Procedure for approval of a settlement 
agreement of a class action brought on 
behalf of Class B stockholders of the 
Missouri Pacific Railroad Company 
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(MoPac), an interstate railroad. The 
plaintiffs in the class action are Alle¬ 
ghany Corporation (Alleghany), the 
owner of a majority of the outstanding 
shares of Class B stock, and two indi¬ 
vidual owners of such stock, Betty Levin 
(Levin) and Robert LeVasseur (LeVas- 
seur), who also assert derivative 
claims on behalf of and in the right of 
MoPac. The defendants include Missis¬ 
sippi River Corporation (Mississippi), 
the owner of a majority cf the outstand¬ 
ing Class A stock of MoPac, and three 
individual defendants, directors of Mo- 
Pac, two of whom are also directors of 
Mississippi. In the event the proposed 
settlement is approved, applications for 
allowance of attorneys’ fees and expenses 
are to be considered following entry of 
final judgment. 
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common jtock, had opposed reorganiza¬ 
tion plans proposed in 1940, 1944 and 
1949 because none provided for the old 
common stockholders. Finally, a fourth 
plan, referred to ac an “Agreed System 
Plan, was proposed by the reorganiza¬ 
tion Trustee, approved by the Interstate 
Commerce Commission in 1954, accepted 
by Alleghany and other interests, and 
became effective March 1, 1956 .« The 
plan, which then seei,.ed to be an ingen¬ 
ious way to compose differences among 
various security and equity interests 
contained provisions which some objec- 
tors predicted “are sure to cause 
rouble. And so it has come to pass. 
The equity interests have been at odds 
and in litigation ever since. 


HISTORICAL BACKGROUND 
OF THE CLASS A AND 
CLASS B STOCK 

The capitalization of MoPac has been 
the subject of controversy and litigation 
for almost forty years. The Class A and 
Class B stockholders have been at odds 
over their respective rights and inter¬ 
ests over a substantial period. Their 
differences were accentuated by MoPac's 
restructured capitalization when in 1955 
it emerged from reorganization proceed¬ 
ings filed in 1933. During those twent • 
three years various proposed plans of rt 
organization failed to gain acceptance. 
Alleghany Corporation, the owner of 
about half of MoPac's then outstanding 

*■ Poc - R - R - Reorganization, 290 

I.C.C. 477 (1954), approved in In re 

P0C ’ R R " 129 PSupp. 302 
(t.D.Mo.), aff’d oub nom. Missouri Par. 

R. R. 5'4% S.S.B.C. v. Thompson. 225 
<8th Cir ‘ 1955 ’- < * rt Jenird. 

£ S,,*”- " S Ct - *’■ >» «-**■ 

2 iS. r * Mi **ouri P«c- R R.. 129 F.Supp 
»2, 307 (E.D.Mo.1965). ICC Commis 
•loner Mahnffie was the first to predict 
trouble ahead. In his reluctant concur¬ 
rence of the reorganisation plan, he said: 


MoPac’s recapitalization upon its re¬ 
organization was structured so that the 
old preferred and common stock were re¬ 
placed by two classes of stock. Class A 
and Class B. The Class A shares of the 
reorganized company were issued to the 
former preferred stockholders of MoPac, 
the debtor, with each share entitled to 
receive, when and as declared by the 
Board of Directors, noncumulative divi¬ 
dends, not to exceed $5 annually, and in 
the event of dissolution or liquidation, 
the first $100, together with any divi¬ 
dends declared and unpaid. The Class 
B shares were issued to the former com¬ 
mon stockholders of the debtor, and after 
-*yment of the $5 dividend to the Class 
A stock, each share of Class B stock is 
entitled to receive dividends, without re¬ 
striction, as the Board of Directors may 

“The prior class ‘A’ stock is limited 
as to dividends and is noncumulative. 

1* will be largely of a speculative char¬ 
acter for some years at best. But tbe 
IP atock is for the present, and for 
the foreseeable future, principally val¬ 
uable as a token for speculation. Con¬ 
sequently, its relation to the ‘A’ stock 
and to the debentures and income bonds 
which precede it is reasonably sure to 
cause trouble." 

Missouri Pac. R. It. Reorganisation. 290 
I.C.C. 477, 624-25 (!954) 
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declare, and upon liquidation or dissolu- 
tion of MoPac, the equity in excess of the 
Class A preferences. Each share of each 
class is entitled to one vote. The former 
preferred stockholders received approxi¬ 
mately 1.9 million shares ard the former 
common stockholders received approxi¬ 
mately 40,000 shares, so that 98% of the 
voting stock is held by the Class A stock 
and 2% by the Class B stock. 

Obviously, the Class A stockholders 
have the power to elect MoPac’s Board 
of Directors, as well as voting .untrol 
with respect to other but not all corpo¬ 
rate matters. On mergers, consolida¬ 
tions or reorganizations involving issu¬ 
ance of additional stock or the alteration 
of the rights of either class, approval by 
a majority of each class is required. 
Thus, in effect, the Class B stock has 
a veto power over such actions. In prac¬ 
tical terms, the "ingenious” solution en¬ 
visaged under the 1956 reorganization 
created a basic conflict between the two 
classes, with the equity ownership prin¬ 
cipally in the B stock, but with effective 
operating control in the A stock. 

Mississippi began acquiring Class A 
stock in 1969 and by 1963 owned more 
than one million shares, constituting 
68% of the outstanding Class A shares. 
It now owns 63%, or 1,158.395 shares out 
of a total outstanding of 1,864,052. 
Since 1963 it has elected the Board of 
Directors of MoPac. Alleghany, on the 
other hand, which has owned a majority 
of the outstanding Class B stock ever 
since it was issued upon the reorganiza¬ 
tion, now owns, subject to a voting trust, 
approximately 53%, or 21,243 shares, of 
the total outstanding 39,731 shares. 
Thus the disparity of interest between 
the two classes of stock is further aggra¬ 
vated by Alleghany’s majority ownership 
of the B stock, which gives it an inde¬ 
pendent veto power over any corporate 
action that requires the separate ap¬ 
proval of tl e B stock. 


THE VOTING RIGHTS 
LITIGATION 

The first litigation that the differing 
stockholders became embroiled in after 
the reorganization came in December 
1963, when MoPac’s Board of Directors 
proposed the consolidation of MoPac and 
its 83% owned subsidiary, Texas and 
Pacific Railway Company (T & P). into 
a new corporation, Texas and Missouri 
Pacific Railroad Company (T & M). An 
application was filed with the Interstate 
Commerce Commission for an order un¬ 
der section 5(2) of the Interstate Com¬ 
merce Act authorizing the proposed con¬ 
solidation and for the issuance of securi¬ 
ties by T & M under section 20a of the 
Act. The plan provided for an exchange 
of each MoPac share, regardless of class, 
for four shares of the new corporation 
and for an exchange of the T & P stock 
(other than that owned by MoPac) on 
the basis of one share of T & P for 4.8 
shares of the new company. MoPac's 
Board of Directors took the position that 
the Class B stockholders were not en¬ 
titled to vote on the plan separately and 
apart from the Class A stockholders, and 
that it intended to submit the plan for 
approval to the collective vote of the 
Class A and Class B stockholders. In 
view of Mississippi’s ownership of a ma¬ 
jority of the Class A stock, as well as 
all outstanding' stock, the outcome of the 
vote on consolidation was virtually fore¬ 
ordained. Alleghany and other Class B 
stockholders filed actions in the United 
States District Court for the Eastern 
District of Missouri for a declaratory 
judgment that the plan required the ap¬ 
proval of a majority of each oC the two 
classes of stock and sought other relief. 
Upon a limited consolidation of the cases 
the district court held that MoPac’s 
Articles of Association and the appli¬ 
cable federal and state law required the 
separate approval of each class of share¬ 
holders.* The Court of Appeals re¬ 
versed, holding that separate class ap- 


3. Slsyton V. Missouri Psc. R. R„ 233 F.Supp. 747 iE.O.Mo.1964). 
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prcval wu net required. 4 On certiorari, 
the Supreme Court unanimously reversed 
the Court of Appeals, holding that : 

"With reference to voting rights, we 
hold only that in a consolidation as 
proposed here, Missouri law must be 
applied and . . . that law requires 

the application of the Abides of Asso¬ 
ciation of Mopac, which in turn, re¬ 
quire the assent of the majority of 
the shareholders on a separate class 
vote basis.” • 

Since a number of stockholders empha¬ 
size certain rhetorical statements in the 
Court’s opinion* it is well to bear in 
mind the -Court’s precise holding, and 
further its statement: "We do not 
. . . reach the merits of the pro¬ 
posed plan . . . . " i The Court’s 

ruling ended the proposed consolidation 
when in March 1967 MoPac and T & P 
abandoned their plan, but further litiga¬ 
tion was ahead. 

THE INSTANT ACTION 

This action was instituted by plain¬ 
tiff Levin in December 1967. Thereafter 
Alleghany and LeVasseur intervened 
pursuant t* le- e granted by this Court. 
In September 1968 Judge Bryan ordered 
that the action be maintained as a class 
action on behalf of all Class B stock¬ 
holders. The thrust of the complaints of 
all three plaintiffs is directed toward the 
dividend policy with respect to the Claims 
B stock. From 1964 to 1971 the annual 
dividends paid on the A stock have oeen 
$5 per share. During that samt period 
annual dividends declared and paid on 
the Class B stock have been $5 per share. 

In substance, three separate claims are 
asserted against Mississippi and the 
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three individual defendants.* Under the 
first cause of action plaintiffs claim that 
the dividends declared and paid by Mo- 
Pac have been unreasonably low; that 
Mississippi has misused its majority 
voting stock power by causing MoPac’s 
Board of Directors to limit dividends on 
the Class B stock to $5, the maximum 
permissible per share dividend payable 
on the Class A stock, despite the enor¬ 
mous differenc. , in the equity value be¬ 
tween the two classes, and notwithstand¬ 
ing the availability in each year of net 
income for increased dividends after 
meeting the requirements on the Class 
A stock. 

The second cause of action charges 
a conspiracy by Missi sippi and members 
of MoPac’s Board of Directors to "freeze 
out” the Class B stockholders by im¬ 
properly limiting the dividends paid on 
the Class B stock, making public state¬ 
ments denigrating the market value of 
he Class B stock, and attempting to ap¬ 
propriate the equity of the Class B stock¬ 
holders through the plan of consolidation 
of MoPac with T & P, proposed in 1963. 

The t;.ird cause of action further al¬ 
leges that the various acts and conduct 
alleged in the second cause of action were 
in violation of section 10(b) of the Se¬ 
curities Exchange Act of !934, and Rule 
10b-5, promulgated thereunder, and of 
defendants’ common law fiduciary duty 
owed the Class B stockholders. The 
plaintiffs seek judgment that the Court 
direct MoPac to pay reasonable divi¬ 
dends for the past years, from 1964 to 
1971, to all Class B stockholders; that 
MoPac be directed to pay reasonable div¬ 
idends on the Class B stock in the fu¬ 
ture ; and to award plaintiffs their costa, 


4- MImluippi River Fuel Corp. v. Slayton, 
3M F.2<1 100 (6th Clr. 10001. 

* _ L * Tin v - Mississippi River Fuel Corp., 
3S0 U.8. 102, 170, 87 S.Ct. 027. 032. 17 
L.Ed.2d 831 (1007). 

8 *’ f " id at lft »- 37 S.Ct. at 031: 

The plan propones to exchange four 
•hares of stock of T * M for one 
•hare of IJoPac Class D, which . . . 


is like exchanging four rabbits for one 
hors*.” 

7. Id at 170, 87 S.Ct. at 032. 

>. Plaintiff Iyevin also attacks the fuilure 
of vlefenilonts to split the Class Ii stock 
or to take similar steps to improve its 
marketability; however, no specific relief 
is sought. 
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expenses and reasonable counsel fees in¬ 
curred in the prosecution of this action. 

In addition to the class action claims, 
Levin and LeVasseur separately assert 
derivative claims on behalf of MoPac. 
One alleges that the defendants have 
failed to cause MoPac to replace the 
Class A stock with debentures or other 
interest bearing securities, which would 
materially reduce MoPac’s income tax; 
however, as to this derivative claim, no 
specific relief is sought. A further 
derivative claim on behalf of MoPac is 
for the recovery of the costs and ex¬ 
penses incurred by it in connection with 
the 1963 T & P consolidation plan and 
the Class B voting rights action. 

The defendants in their answers have 
denied the material allegations of the 
complaints and set up affirmative de¬ 
fenses, including, with respect to the 
dividend cause of action, business jus¬ 
tification. 

With the issues thus posed, the parties 
engaged in extensive pretrial discovery 
procedures commencing in 1968. The 
case was assigned to this Court in mid¬ 
year 1972, and after a pretrial confer¬ 
ence the trial was scheduled 'o commence 
on December 4, 1972. As the trial date 
approached, the litigants had virtually 
completed all pretrial activities, which 
included depositions of parties and wit¬ 
nesses, as well as interrogatories pro¬ 
pounded to one another, which in due 
course were answered. In addition, 
plaintiffs had obtained, read and evalu¬ 
ated approximately 10,000 pages of docu¬ 
ments from the files of MoPac and re¬ 
lated sources. The inspection of these 
documents took over ninety man-days’ 
work by plaintiffs’ counsel and addition¬ 
al time by an accountant and securities 
expert, retained specially for that pur¬ 
pose. It is evident that the pretrial dis¬ 
covery on both sides was as thorough as 
could be and all pertinent facts exposed 
by the litigants in preparation for a con- 
tested trial. While engaged in conclud¬ 
ing their expanded pretrial activities, the 
parties concurrently intensified efforts 


to effect an amicable settlement. Previ¬ 
ously, during the pendency of this case, 
and even before, attempts to reach an 
accommodation had failed. The renewed 
extended negotiations were participated 
in not only by the lawyers representing 
the parties, executives and financial of¬ 
ficers of the corporations involved, but 
also by independent financial analysts 
and investment advisers specializing in 
corporate and transportation finance. 
The negotiators recognized that central 
to a lasting resolution of the conflict be 
tween the two stockholder interests was 
the elimination of the underlying cause 
of the strife, a result not obtainable 
whatever the final outcome were the case 
to proceed to trial, and it was this con¬ 
cept which led to a settlement on the ba¬ 
sis of a restructed capitalization. 

THE TERMS OF THE PRO¬ 
POSED SETTLEMENT 

If the settlement is approved by the 
Court, a Plan of Recapitalization (Plan) 
and a proposed Amendment to ''aPac’s 
Articles of Association are to bt omit¬ 
ted to stockholders for their approval, 
to bring about the following: 

(1) each share of Class A stock would 
be converted into one share of $5 cumu¬ 
lative preferred stock, with a liquidating 
preference of $100 per share, convertible 
into one share of new common after one 
year following ICC authorization of the 
issuance of new securities and redeem¬ 
able at the option of MoPac for $100 per 
share, after December 31, 19’ . This 
would require the is: jance of 1,864,052 
shares of the new stock to the present 
holders of the Class A stock, of which 
Mississippi would be entitled to receive 
1,158,395 shares; 

(2) each share of Class B stock would 
be converted into sixteen shares of new 
common stock and $850 cash. This would 
require the issuance of 635,696 shaics 
of new common stock to the present 
holders of Class B stock, of which Alle¬ 
ghany would be entitled to receive 339,- 
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888 shares; this would require a cash 
payment by MoPac of J33.771.360; 

(3.' both preferred stock and common 
stock would have one vote per share; 

(4) the Plan and amendment would 
have to be approved by 75% of the out¬ 
standing shares of each class of MoPac 
stock, including a majority of the shares 
of each class other thar> those held by 
Mississippi and Alleghany—that is, a 
majority of the minority stockholders 
of each Jass; 

(6) the issuance of the new shares 
would h-.ve to be approved by the Inter¬ 
state Commerce Commission; 

(6) upon such approvals, Mississippi 
is required to make a cash tender offer 
to all Class B stockholders for at least 
'OuOOO shares (approximately 63%) 

*he new common stock, at $100 per 
share, and Alleghany (but not the mi¬ 
nority B shareholders) must tender all 
its new common stock (339,888 shares). 

If more than 400,000 shares are tendered, 
Mississippi may purchase the shares on 
a pro rata basis; this would require a 
cash payment by Mississippi of at least 
>40,000,000; 


(7) all claims asserted in this action 
•nd any other claims against the defend- 
«nta which are based upon or arise from 
*ny of the matters alleged in the com¬ 
plaints. regardless of the legal theory 
upon which they are based, will be dis¬ 
missed with prejudice; 

(8) fees awarded to plaintiffs' attor¬ 
neys will be paid by MoPac and Missis¬ 
sippi. 

If the recapitalization and tender of- 
(‘‘r are not consummated by December 
31. 1973, the settlement agreement 

• 8chleiff V. Chesapeake A O. Ry. 43 
r.R.D. 175, 178 (S.D.N.Y.1967) ; Glicacn 

N Y l»04° rd ' 35 F R D - 144 - 151 (d.D. 

10 Xewm » n v. Stein. 404 F.2il 089, 092 (2<1 
Clr-). cert, denied Renaon v. Newman. 

** U.S. 1039, 93 S.Ct. 521, 34 L.Ed.2d 
♦S8 (1972). 

** FRD—2} v* 
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would be terminable at the option of Al¬ 
leghany, Mississippi or MoPac. 

EVALUATION OF THE 
SETTLEMENT 

[1,2] The function of the Court on 
this application for approval of the set¬ 
tlement is not, as some objectors suggest¬ 
ed at the hearing and others have since 
urged in their communications to the 
Court, to reopen and enter into negotia¬ 
tions with the litigants in the hope of 
improving the terms of the settlement 
to meet their respective objections; nor 
is the Court called upon to substitute its 
business judgment for that of the parties 
who worked out the settlement* So, 
too, the Court is cautioned not to turn 
the settlement hearing into a trial or a 
rehearsal of a trial. 1 * To do so would 
defeat the very purpose of the compro¬ 
mise to avoid a determination of the 
sharply contested issues and to dispense 
with expensive and wasteful litigation. 
The Court’s role is a more “delicate 
one,” 11 which requires a balancing of 
likelihoods rather than an actual deter¬ 
mination of the facts and law in passing 
upon whether the proposed settlement is 
fair, reasonable and adequate to the Class 
B stockholders and MoPac. 1 * This ap¬ 
praisal requires the Court to reach "an 
intelligent and objective opinion of the 
probabilities of ultimate success should 
the claim be litigated” and to “form an 
educated estimate of the complexity, ex¬ 
pense, and likely duration of such litiga- 
ti° n • • • and all other factors rele¬ 

vant to a full and fair asccssment of the 
wisdom of the proposed compromise. 
Basic to this process in every instance 
. . . is the need to compare the terms 
of the compromise with the like!;, re- 

H. Id. at 601; tee alto United Founder* 

Life Ina. Co. v Consumers Nat'l Life 
Ina. Co.. 447 F.2d C47 (7th Cir. 1971). 

12. Zcrklo v. Cleveland-Cliffa Iron Co.. 

52 F.R.D. 151, 159 (8.D.N.Y.1971). . 
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wards of litigation.*’ 11 With that guid¬ 
ance, we turn to the taak at hand. 

[3] At the outset is the simple fact 
that the interests of each class of stock¬ 
holders is tied up with the welfare of 
MoPac. Its operating efficiency and its 
competitive strength spell out economic 
success, which alone gives value to its 
stock, whatever the class. MoPac is in 
competition with a number of railroads, 
some of which, following trends in the 
industry and consistent with the congres¬ 
sional policy of encouraging consolida¬ 
tion of the nation’s railroads into a lim¬ 
ited number of systems, 11 have merged 
with other lines to effect economies and 
to improve efficiency. Other competitors 
are in the process of effecting consolida¬ 
tions. These merged, and the likely to 
be merged, competitors pose a potential 
threat to MoPac by depriving it of all 
but its short haul market and in other 
respects—as MoPac’s chief executive of¬ 
ficer states, *‘[it] could prove competi¬ 
tively ruinous.” There can be little 
doubt that to maintain its competitive 
strength it is imperative that MoPac 
link itself with another system. Yet 
its efforts in this direction have been 
thwarted because of the disparate inter¬ 
ests of the two classes of shareholders. 
Specific instances have been cited where 
other railroads have shied away from 
proposed consolidations oecause of the 
stockholders situation. 

13. Protective Comm. i. Anderson, 390 U.S. 
414, 424-425, 88 S.Ct. 1157. 1183, 20 
L.Ed2d 1 (1968). Accord, Newman v. 
Stein. 464 FSM 689, 692 (2d Cir.), cert, 
denied. Beneon v. Newman, 409 U.S. 
1039. n 8.CC 521, 34 L.Ed.2d 488 
(1972); Saylor v. Lindaley. 45C F.2d 
890. 904 (2d Cir. 1972); West Vir- 
Cinia v. Chan. Pfiaer A Co.. 440 F.2d 
1079, 1065 (2d Cir.), cert, denied, 404 
U.S. 871. 92 S.Ct 81. 30 L.Ed2d 115 
(1971). With regard to weighing the 
benefits at the compromise againat the 
likely reward* of litigation, tee Purcell 
v. Keane. 54 F.R.D. 455. 460 (E.D.Pn. 
1972) ; Clie ken v. Bradford. 35 F.R.D. 
144, 152 (8.D.N.Y.1904). But ef. 


MoPac, to protect its competitive posi¬ 
tion against merged and other competing 
lines, has purchased through the years 
controlling securities of other railroads, 
a matter discussed hereafter. However, 
the stock acquisition method does not 
yield all the advantages of a merger. 
The elimination of the present capital 
structure with its built-in conflict be¬ 
tween the two classes, which has fore¬ 
closed merger to date, will permit Mo¬ 
Pac’s officials to pursue merger pros¬ 
pects; it will also permit its officials to 
function full time in its interests and 
its stockholders—thousands upon thou¬ 
sands of hours have been devoted to lit¬ 
igation instead of to railroad operation. 15 

Another benefit favoring the settle¬ 
ment is that it provides the effective 
means for payment of greater dividends 
and thus meets in part the demands of 
plaintiffs. The Board of Directors an¬ 
ticipates that the annual dividend rate 
will be $5 per share on each class of 
stock to be issued under the Plan. With 
the Class T* stockholders receiving six¬ 
teen shares new stock for their present 
one share (in addition to the $850 cash), 
the dividend return will be $80 per an¬ 
num as against the current $5 per share. 
Mississippi, committed to the purchase of 
at least 400,000 shares of the new com¬ 
mon stock (apart from such additional 
common stock it may own by reason of 
conversion of its preferred after one 

Norman v. McKee, 431 F.2<1 760, 774 
(9th Cir. 1970), cert, denied I.S.I. Corp. 
v. My era, 401 U.S. 912, 91 S.Ct. 879, 27 
L.Ed.2d 811 (1971). 

14. See I'enn Central Merger and N. A W. 
Inclusion Caaea, 389 U.S. 486, 492, 88 
S.Ct. 602, 19 L.Ed.2d 723 (1908); tee 
alto X.Y. Times, Feb. 10, 1973, at 1, col. 

7. 

15. Cf. Denicke v. Anglo Cal. N'at'l Bank. 
141 F.2d 285. 288 (9th Cir.), cert, 
denied, 323 U.S. 739. 85 S.Ct. 44. 89 
L.Ed. 592 (1944) ; Derdiarinn v. Futter- 
man Corp., 38 F.R.D. 178, 181 (S.D.N.Y. 
1065). 
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year) would have an economic interest 
in the declaration of dividends on the 
new common stock. 

Other advantages are evident. The 
conversion of the Class B stock into six¬ 
teen shares makes them more marketable 
and to this extent meets the derivative 
claim that the defendants failed to split 
the Class B stock, thereby broadening 
public interest in it. Additionally, at 
the present time the Class B stock elects 
no directors. Under cumulative voting 
the new common stock would have the 
means of representation on the Board 
of Directors. 

[4] We next consider a, if not the, 
most important factor—the probability 
of plaintiffs’ success upon a trial, and, 
if successful, “the likely rewards of [the] 
litigation.” The extensive pretrial dis¬ 
covery conducted by the parties has ex¬ 
posed their respective strengths and 
weaknesses. 1 * While each litigant pro¬ 
fesses confidence in his cause, it is with 
recognition of the force of a countervail¬ 
ing position and also, as ail are aware, 
that ”[s]tockholder litigation is notably 
difficult and unpredictable.” 11 

[5-8] Plaintiffs have the burden of 
proof as to their claims. To prevail, 
they must establish under the allegations 
of their complaints that MoPac’s Board 
of Directors, in subservience to the wish¬ 
es of Mississippi, abused their discre¬ 
tionary powers and arbitrarily and un¬ 
reasonably withheld dividends in each 


363 

year, although MoPac’s condition war¬ 
ranted such additional dividends. 1 * Since 
the determination of whether a dividend 
should be declared rests in the first in¬ 
stance with the Board of Directors, 1 * 
courts may intervene only when there 
has been bad faith, neglect or abuse of 
discretion.** This is indeed a heavy bur¬ 
den,* 1 which plaintiffs’ experienced coun¬ 
sel frankly acknowledge. However, they 
stress that in each year after payment 
of debt, other corporate requirements 
and dividends on the Class A stock, sub¬ 
stantial earnings were available to pay a 
much higher dividend than 55 on the 
Class B stock. This by itself, however, 
would not carry the day for the plain¬ 
tiffs. The directors who were deposed 
swore that the declaration of dividends 
in each year was based upon prudent 
business judgment, which took into ac¬ 
count MoPac's current and long range 
needs. This basically is the defense to 
plaintiffs’ charges. The defendants em¬ 
phasize that since the merger route was 
foreclosed to MoPac, it was essential, in 
order to protect its competitive position, 
to purchase large blocs of securities in 
other railroads, which required large 
cash expenditures; also that cash was 
used or required for equipment, up to 
date maintenance, capital improvement 
programs, current and projected, as well 
as other purposes vital to MoPac’s com¬ 
petitive standing. To underscore their 
defense of prudent business judgment, 
the defendants refer to MoPac’s Articles 


• ». Cf. Saylor v. Lindaley, 456 F.2d 806, 

301 (2d Cir. 1872) ; Cberner v. 

Tranaitron Electronic Corp., 221 F.Supp. 
48, 51 (D.Maaa.1903). 

• 7. Zerklo v. Cleveland-Cliff* Iron Co., 52 

F.R.D. 151, 159 (S.D.X.Y.1971) ; cf. 
Ferguaon v. Birrell, 190 F.Supp. 500. 500 
n. 10 (S.D.N.Y.1900), affd nub nom. 
Ferguaon v. Tabsh. 288 F.2d 665 (2d 
Cir. 1961). 

Cf. Cuttrnan v. lllinoia Cent. R.R., 91 
F.Supp. 285 (E.D.N.Y.1950), nffd, 189 
F.2d 927 (2d Cir.), cert, denied. 342 U.S. 
807, 72 S.Ct. 107, 96 L.Ed. 652 (1951) ; 
W. Q. O’Neall Co. v. O’Neall, 108 Ind. 
App. 116, 25 N.E.2d 650 (1940) ; Dodge 


v. Ford Motor Co., 204 Mich. 459, 170 
N.W. 668 (1919) ; Walah v. Walah. 285 
Mo. 181, 226 S.W. 236, 245 (1920) ; 
Patton v. Nicholas, 154 Tex. 385, 279 
S.W.2d 848 (1955). 

19. See Wabaah Ry. v. Barclay, 280 U.S. 
197, 203, 50 S.Ct. 106, 74 L.Ed. 368 
(1930) ; are alto New York, L. E. A \V. 

R. R. v. Nickals, 119 U.S. 296, 307, 7 

S. Ct. 209, 30 L.Ed. 363 (1880). 

20. See Dodge v. Ford Motor Co.. 204 Mich. 
459, 170 N.W. 668, 681-082 (1919); 11 
W. Fletcher, Private Corporation* f 5325 
(rev. ed. 1971) and caaea cited therein. 

21. Staau v. Biograph Co., 236 F. 454 , 457 
(2d Cir. 1910). 
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of Association which give the Board of 
Directors broad powers to set aside re¬ 
serves and make such other provisions 
as the Board “shall deem to be necessary 
or advisable for working capital, for ex¬ 
pansion of the business of the Company 
• . . and for any other purpose of the 
Company.” ** The Court has reviewed 
the pretrial material on the issue of pju- 
dent business judgment and the defend¬ 
ants’ position thereon cannot be said to 
be lacking in substance. In any event, 
it points up the issue as a substantial 
one to be resolved upon a trial. Plain¬ 
tiffs, upon the whole case, would have 
the burden of establishing that the direc¬ 
tors, notwithstanding the explanation of 
the factors which influenced their judg¬ 
ment, were in fact acting in bad faith 
or in an arbitrary manner. Directors 
are permitted a very liberal discretion 
in determining matters of business pol¬ 
icy.** And if that discretion has been 
exercised in good faith, that it may have 
been injudicious or even if the Court be¬ 
lieved a different policy were desirable, 
would not, by itself, be sufficient to sus¬ 
tain plaintiffs’ burden.* 4 

Moreover, even if plaintiffs should 
prevail upon the merits, on the issue of 
additional dividends, it would not neces¬ 
sarily mean a total recovery. The Court 
would face the question of determining 
what would have constituted adequate 
dividends t'n each year during the period 
from 1964 through 1971—a decision re¬ 
quiring consideration of numerous vari¬ 


ables, making the likelihood of substan¬ 
tial recovery questionable. The problem 
as acknowledged by all parties, is diffil 
cult of solution. As counsel for Alle¬ 
ghany recognizes: 

“Thus, if a finding of wrongdoing 
were made, there would remain the 
problem of proving the amount of ad¬ 
ditional dividends which should have 
been paid. The effect of this diffi- 
cult problem of proof on the outcome 
of the lawsuit might well depend up¬ 
on which party was deemed to have 
the burden of proof. If plaintiffs 
were required to prove that the divi¬ 
dends paid by MoPac were inadequate, 
that burden could have remained un¬ 
met and recovery could have been de¬ 
nied. On the other hand, if defend¬ 
ants were required to prove the ade¬ 
quacy of the dividends paid, they 
might well have failed to meet that 
burden, and as a result plaintiffs 
might have won a substantial re¬ 
covery.” *• 

Plaintiffs’ problems are further com¬ 
pounded since it is doubtful that the 
Court would retain jurisdiction, as plain¬ 
tiffs request, in order to monitor the 
MoPac Board’s future dividend policy 
which, initially, is the Board’s respon¬ 
sibility. Such future judicial supervi¬ 
sion of MoPac’s dividend policy would 
require the Court to make complex busi¬ 
ness decisions from year to year as to 
amounts to be retained out of earnings 
in order to determine the net income 


22. MoPac'a Articles of Association, Article 
VII D(I). 

23. C/. Fielding v. Allen, 99 F.Supp. 137, 

142 (8.D.N.Y.1951) ; Dodge v. Ford 
Motor Co., 201 Mich. 459, 170 X W 068 
681-682 (1019); Park v. Grant IW 
motive Work*. 40 N.J.Eq. 114, 117-118, 
3 A. 162, 165 (Ch.1885), affd, 45 X.J. 
Eq. 244. 19 A. 621 (Ct.Err. A App.l&SS) : 
Lealie v. Lorillard. 110 N.Y. 519, 532 18 
N.E. 363, 365 (1888); Casey v. Wood- 
n.ff. 49 N.Y.S.2d 625. 643 (Sup 

Ct. 1944). 

24. Cl. Taussig v. Wellington Fund, Inc., 
313 F2d 472. 479 (3d Cir.). cert, denied. 


371 IT.S. 806, 83 S.Ct. 1603, 10 L.Ed.2d 
1031 (1663) ; Everett v. Phillips, 288 
N.Y. 227, 43 X.E.2d 18 (1912) ; Bourne 
v. Bourne, 210 X.Y. 172, 177-178, 118 
N.E. 180. 181 (1925); Gallagher v. 

New York Dock Co., 19 N.Y.S.2d 78!», 
800-801 (Sup.Ct 1910), affd. 263 A.D. 
878, 32 X.Y.S.2d 318 (2d Dcp’t 1912) ; 
see also Briggs v. Spaulding, 111 U.S. 132. 
11 S.Ct. 024, 35 L.Ed. 002 (1891); 
Masterson v. Pergament, 203 F.2d 315, 
330 (6th Cir.), cert, denied, 310 U.S. 832, 
71 S.Ct. 33. 98 L. Ed. 355 (1953). 

25. Affidavit of M. Uauck Walton, Jan. 
23, 1973. at 23. 
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available for the declaration of divi¬ 
dends. In end result, were the Court to 
retain jurisdiction, it would be required 
to function as MoPac's sole director in 
place of its duly elated Board of Di¬ 
rectors. 


Some objectors cite Dodge v. Ford 
Motor Co.,** as giving strength to plain¬ 
tiffs’ position. However, that court 
adopted the general principle against ju¬ 
dicial intervention in corporate affairs. 
The Dodge court did conclude that plain¬ 
tiffs had produced sufficient evidence 
to prove that the directors were running 
the corporation for the benefit of per¬ 
sona other than the stockholders and 
therefore justified in requiring the pay¬ 
ment of reasonable dividends. The facts 
of the Dodge case are by no means simi¬ 
lar to those in the instant case. Similar¬ 
ly, Mayflower Hotel Shareholders Pro¬ 
tective Committee v. Mayflower Hotel 
Corp.,** merely demonstrates that the 
plaintiffs have alleged a valid cause of 
action, not necessarily a successful one. 

As to the conspiracy charge—that 
Mississippi conspired with others by 
various acts and means to "freeze out" 
the Class B stockholders or to depress 
the market price of the stock—plaintiffs 
face perhaps an even heavier burden, 
since it is conceded that no tangible or 
direct evidence has thus far been un¬ 
earthed to sustain the charge; perforce, 
plaintiffs would have to rely upon cir¬ 
cumstantial evidence and urge that the 
fact finder draw inferences therefrom of 
wrongful motive and conspiratorial con¬ 
duct. 


RIVER CORPORATION qee 

D. S53MOT3) 000 

[9] The third cause of action, based 
upon defendants’ acts and con' jet in con¬ 
nection with the alleged co. ipiracy to 
"freeze out" the B shareholdt s and al¬ 
legedly resulting in violations of section 
10(b) of the Securities Exchange Act, 
the rule thereunder and defendants’ com¬ 
mon law fiduciary duties, also presents 
problems of proof for plaintiffs. Plain¬ 
tiffs here charge that during the exist¬ 
ence of the alleged conspiracy Mississip¬ 
pi and the defendant T. C. Davis bought 
and sold shares of B stock; that the ob¬ 
jective of the scheme was to depress the 
market of the B stock, thereby forcing 
plaintiffs to sell at prices much below 
their true value. Even considering the 
current liberalization of Rule 10b-5,** 
and that plaintiffs’ position may have 
some support,** plaintiffs must carry the 
burden of proving that defendants’ ac¬ 
tions were fraudulent M or unjustified,*« 
and that such conduct in some way 
caused plaintiffs’ injury.** As to the 
latter, it is interesting to note that plain¬ 
tiffs do not seek separate relief on their 
10b-5 claim; instead, they urge that 
the damages be measured by the amount 
of reasonable dividends allegedly with¬ 
held by the defendants during 1964-1971. 
By invoking this measure of damages, 
plaintiffs also face the same problems 
already discussed as to the extent of re 
covery under the dividend cause of ac¬ 
tion. 

As to the derivative causes of action, 
one claim seeks to hold Mississippi and 
the individual defendants accountable for 
the expenses incurred by MoPac in con- 


26 204 Mich. 490, 170 X.W. 60S (1919). 

27. 84 L\S.App.D.C. 275, 173 F\2d 410 

(1049). 

M. Bee, e.#., Affiliated Ute Citlxene v. 
United States, 408 U.8. 128, 02 S.Ct. 
I486. 31 LXd2d 741 (1972); Super 
intendent of laa. v. Banker* Life A Ca*. 
Co.. 404 UA 6. 92 S.Ct. 165. 30 L.Ed. 
2d 128 (1971). 

Bee Cocbraa v. Channiu* Corp., 211 
**-8opp. 230 (S.D.X.y.1082). 


30. See Li*t v. Fashion Park, Inc., 340 
F.2d 457 (2d Cir.), cert, denied, 382 
U.8. 811, 88 S.Ct. 23. 15 L.Ed.2d 60 
(1965). 

31. Aa to justification, the same problem* 
will be encountered here aa in the dividend 
cause of action. 

32. Cf. Superintendent of In*, v. Banker* 

Life A Ca*. Co., 404 U.S. 6, 12-13, 92 
S.Ct. 165, 30 L.Kd.2d 12S (1971) ; 

Mutual Share* Corp. v. flennco, Inc.. 
384 F.2d 540. C16 (2d Cir. 1967). 
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nection with the plan to consolidate 
MoPac with TAP, which was abandoned 
following the Supreme Court decision. 
Even were the plaintiffs to establish 
that the proposed consolidation was net 
in MoPac’s interest but calculated to fa¬ 
vor Mississippi, 13 the likelihood of re¬ 
covery on this claim is diminished by the 
holding by the Eighth Circuit Court of 
Appeals that MoPac was not responsible 
to the plaintiffs for their legal fees and 
expenses in the voting rights litigation. 3 
Additionally, plaintiffs would be hard 
put to prove that the proposed consolida¬ 
tion of MoPac with TAP was not a jus¬ 
tifiable businers decision by the MoPac 
Board. As already noted, the Supreme 
Court expressly disavowed that it passed 
upon the merits of the proposal. 

To state a.l the foregoing, of course, is 
no forecast of result upon a trial. It is 
simply to recognize, as the principals 
themselves do, that the action presents 
many obstacles, particularly for plain¬ 
tiffs, who have the burden of proof. 
With the defendants vehemently denying 
wrongful conduct, were the case to be 
tried, all the issues would be vigorously 
contested, with the outcome obviously un¬ 
certain. The piobability of ultimate suc¬ 
cess at best can only be cautious proph¬ 
ecy. 

Having examined the benefits of the 
settlement and the prospect of success 
upon a trial, other factors merit con¬ 
sideration. As all parties stress, were 
the plaintiffs to prevail upon the trial, 
or whatever its outcome, there would 

33. Ai to the menu, the Court of Appeal* 
for the Eighth Circuit recognized the 
Issue* in the voting right* litigation were 
complex and that no court had passed 
upon the fairnea* of the tilan itself. 
Missouri Par. R.R. v. Slayton, 407 F.2d 
1078, 1082. 1083 (8th Cir.), cert, denied, 
Alleghany Corp. v. Missouri Pac. R.R. 

Co.. 305 U.8. 637. 80 S.Ct. 1008, 23 
L.Ld.2d 451 (1000). 

34. Miaaouri Pac. R.R. ». Slayton, 40T 
Y2A 1078 (Sth Cir.), cert, denied, 
Alleghany Corp. v. Missouri Pac. R.R., 

305 U.S. 037, 80 S.Ct. 1008 23 L.Ed 2d 
461 (1060). 


still remain the root cause of the conflict 
between the two classes of stockhold¬ 
ers—the separation between equity own¬ 
ership (principally in the B stock) and 
management control (in the A stock) 
And as long as it exists there will be 
continued hostility between the two and 
the potential of renewed litigation. Its 
elimination will be an advantage to all 
concerned. The settlement also provides 
for the elimination of Alleghany’s own¬ 
ership of equity stock, which Mississippi 
is to acquire. With Alleghany no longer 
an opposing force, it should mean sta¬ 
bility in management and operation of 
MoPac. 

[10,11] Another factor favoring the 
settlement, but by no means determina¬ 
tive, 3 * is the unanimous judgment of all 
the parties, their counsel and their in¬ 
vestment analysts and advisers that if s 
terms are eminently fair. To be sure, 
the final judgment as to the fairness of 
the proposal is the responsibility of this 
Court, but their joint recommendation is 
entitled to substantial weight, 3 * particu¬ 
larly so in the instant case. A unique 
situation exists here not present in the 
usual stockholders’ suit recommended to 
the courts for settlement, where ofttimes 
the plaintiffs representing the class own 
a relatively small economic interest in 
the corporation. Alleghany’s self-inter¬ 
est as the owner of 53% of the Class 
B stock gives some assurance that it 
negotiated to obtain the best possible 
terms for that group viz-a-viz the Class 
A stockholders. 3 '’ The other two plain- 

35. Cf. Cohen v. Young, 127 K.2d 721. 725 
(Oth Cir. 1042). 

36. Set Cannon v. Texas Gulf Sulphur Co., 

55 F.R.D. 300, 316 (S.D.N.Y.1971 >; 

Percodani v. Riker-Maxson Corp., 54) 
F.R.D. 473. 477 (8.D.N.Y.1970); 

Schleiff v. Chesapeake A O. Ry., 43 
F.R.D. 175, 179 (8.D.X.Y.10C7): 

Glicken v. Bradford, 35 F.R.D. 144, 152 
(S.D.N.Y.1964) ; Fielding v. Allen, 99 
F.Supp. 137. 144 (S.D.N.Y.1951). 

37. Cf. Cheracr v. Transition Eta-trash- 
Corp., 221 F.Supp. 48, 51 (D.Maas.lOG3). 
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tiffs, minority Class B stockholders, each.* 
also owns a substantial number of shares 
reflecting a heavy investment in the 
stock. Their counsel have acted inde¬ 
pendently of Alleghany’s counsel in rep¬ 
resenting the interests of the Class B 
minority shareholders. These three 
p.aintiffs and their counsel over a long 
period have been alert to enforce the 
rights of Class B stockholders. Th« law¬ 
yers for the plaintiffs in this action also 
represented them in the Missouri voting 
rights case and, over Mississippi’s strong 
opposition, successfully upheld the right 
of the Class B stockholders as a sep¬ 
arate group to vote upon consolidations. 
They are particularly knowledgeable with 
respect to the basic facts of MoPac and 
the hard core issues of this litigation; 
they are especially experienced in this 
field of law. Additionally, the parties, 
during the course of the litigation and 
in the negotiations, had the benefit of 
the advice of experienced independent 
railroad investment advisers and an¬ 
alysts. The record leaves no room to 
doubt that the negotiations were conduct¬ 
ed in good faith and at arms length, with 
the Class B stockholders represented by 
sophisticated, if not hardened, negotia¬ 
tors who deem the settlement the best 
result obtainable without a trial of the 
issues on the merits.**' t 

Finally, the fairness of the settlement * 
is emphasized by the provision that, de¬ 
spite Mississippi’s and Alleghany’s ef- a 
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R.D. 333 (1973) 

fective voting control by reason of their 
respective majority ownership of the 
Class A and B stock, sufficient under 
MoPac’s charter to put through a re¬ 
capitalization, the Plan cannot be effect¬ 
ed without the approval of a majority of 

the other stockholders of each class w _ 

in effect, acceptance of the settlement 
ests with them regardless of the de¬ 
sires of Mississippi and Alleghany. 

The factors militating in favor of the 
settlement are indeed substantial, but a 
number of Class B stockholders challenge 
it as unfair and inadequate. 

THE OBJECTIONS 

[12,13] At the hearing on this mo¬ 
tion, Class B stockholders or their at¬ 
torneys appeared and others communi¬ 
cated with the Court by letter to voice 
th' - objections to approval of the Plan. 
There are eighteen objectors who own a 
total of approximately 1,167 shares." 
They concentrate their attack on the 
alleged inadequacy of the exchange for 
their holdings; its tax consequences; 
they also contend the settlement is un¬ 
fair as between them and Alleghany as 
the majority Class B stockholder. Al¬ 
most all the objectors agree that the lit¬ 
igation should be settled, but on better 
terms than those proposed; failing that, 
they urge rejection of the settlement. 

The primary objection is that ihe pack¬ 
age exchange of $850—16 shares of new 


31. Cf. Mutual Shares Cor|>. v. Geneaco, 
Inc., (1907-1969 Transfer Binder' CCII 
Fed.Sec.L.Rep. 1 92,315 (S.D.N.Y.19G8) ; 
Chenier v. Tranaitron Electronic Corp. 
221 F.Supp. 48, 51 (D.Muss.1903). 

The fact that the form of the settle¬ 
ment decided upon is somewhat unusual 
and that it includes some benefits which 
cannot be evaluated in financial terms 
doea not militate against its acceptance; 
the parties are p. rmitted great freedom 
In shaping the form of settlement con¬ 
sideration. Cf. Derdiarian v. Puttennnn 
Corp., 38 F.R.D. 178 (8.D..V.Y.1965) ; 
Manacber v. Reynolds. 39 Del.Ch. 40l! 
165 A.2d 741, 747 (Ch.1960) ; Levey 
v. Babb, 39 Misc.2d 648, 241 X.Y.S 2d fl 4 *> 
(Sup.Ct.1963). 


39. Compare Winkelmar. ». Genera’ Motors 
Corp., 48 F.Supp. 4(tO, 495 (S.D.X Y 
1942). 

40. The 39371 outstanding Class B shares 
are held by some 950 individuals or cor¬ 
porations. That a comparatively small 
number of holders of shares reflecting a 
small percentage of the total outstanding 
opjiose, as against a great majority who 
favor, the settlement does not relieve the 
Court of its function in passing upon the 
fairness of Ihe proposal. See Protective 
Comm. v. Anderson, 390 U.8. 414, 435, 
88 S.Ct. 1157, 20 L.Ed.2d 1 (1968) ; 
cf. American United Mutual Lite Ins. 
Co v. City of Avon Park, 311 U.S. 138, 
148, 61 8.Ct. 157, 85 L.Ed. 91 (19s0) 
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common stock for each share of present 
Class B stock yields substantially less 
than the value of the shares to be sur¬ 
rendered. The substance of this chal¬ 
lenge rests principally upon the exist¬ 
ing rights of the Class B stock as against 
those of the Class A stock. A major 
premise in the objectors’ attack is their 
view that realistically the Class A stock 
is a noncumulative preference stock lim¬ 
ited to a |5 per year dividend and to 
flOO per share upon liquidation; that 
realistically the Class B stock is the com¬ 
mon stocK entitled to unlimited dividends 
as may be declared and to all MoPac's 
equity above the $100 per share attribu¬ 
table to the Class A stock. These differ¬ 
ences are the hard core of the obj _- 
tors valuation and other contentions. 
However, merely to state the diffeiences 
in rights between the two classes of 
stock is too simplistic an approach; 
countervailing factors cannot be ignored. 
A factor of force is that the Class A 
stock, whether termed a “preference” or 
“hybrid” stock, or otherwise, has one 
vote per share, just as each share of Class 
B stock, with the result that the Class A 
stock not only controls the management 
of MoPac, but also can and, as plaintiffs 
charge, does exercise this control to 
withhold dividends from the Class B 
stock, whereas the Class B stock, a smail 
minority of all outstanding shares, has 
the veto power o er mergers, consolida¬ 
tions and other important corporate ac¬ 
tions, and yet it is without sufficient 
voting strength to elect even one di¬ 
rector. Another countervailing factor 
which cannot be disregarded is that the 
Class A stock, while noncu-nulative, is en¬ 
titled to receive dividends out of retained 
earnings in each year even if current 
earnings for a particular year may be 
insufficient to cover dividend require¬ 
ments on the A stock. Consideration of 
the objectors’ contentions with respect to 
the value of their stock cannot ignore 
these elements. Thus we turn to the spe¬ 
cific objections. 


Almost all the parties are in accord 
that the new common shares can be 
valued at about $100 per share, so that 
the $360-16 share package conversion 
rate equals approximately 92,450 for 
each present Class B share. But objec¬ 
tors and proponents differ on the present 
value of the B stock, as well as the A 
stock. It wou!J serve no useful purpose 
to analyze in detail their computations 
whereby they evaluate the present worth 
of each class. Their differing estimates 
derive from the methods used to value 
the shares. 

Most objectors evaluate the shares by 
their book value. Several apply the cap¬ 
italization of net earnings method; in 
this instance, they allocate to the Class 
B stock all of MoPac’s annual net earn¬ 
ings above the annual Class A dividend 
requirements. Their position is that the 
earnings of the Class A stock cannot 
exceed its maximum dividend, that is, 
$9,319,000, or $5 per share, and conse¬ 
quently the balance of each year’s earn¬ 
ings should be allocated to the Class b 
stock. By their respective methods the 
objectors calculate that the present worth 
of each share of Class B stock ranges 
from somewhat over $4,000 to the un¬ 
realistic, if not astronomical, figure of 
$25,000. Those objectors who capitalize 
net earnings as allocated by them to the 
Class B stock estimate, at a price-earn¬ 
ings ratio of 10-1, its value at $4,450 
per share. At a 9-1 ratio, it would be 
$4,005 per share (1972 earnings). 

The proponents, in evaluating the 
present worth of the two classes of stock, 
also apply the capitalization of recent 
earnings method (1971-1972). Howev¬ 
er, their method of allocation of earnings 
differs from that of the objectors. In¬ 
stead of deducting the Class A maximum 
annual dividend requirement from net 
earnings, the proponents take into ac¬ 
count the market value of the Class A 
stock, which shortly before the announce¬ 
ment of the settlement, was selling bc- 
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tween $70-76 per share. 41 They cap¬ 
italize MoPac’s earnings for the two 
years on a 9-1 basis, resulting in its 
capitalized value of $225,000,000 to 
$243,000,000. The market value of the 
Class A stock is deemed its true value, 
and accordingly its aggregate market 
value is deducted from MoPac’s capital¬ 
ized value and the difference allocated 
to the Class B stock, with the end result 
that the Class B stock is valued at an 
average of $2,365 per share; a 10-1 
capitalization rate would bring the av¬ 
erage value somewhat higher. 

[14, 15] Before considering the re¬ 
spective contentions, it is desirable to 
emphasize the Court’s function on this 
application, already referred to; par¬ 
ticularly sc, since a number of objectors 
advance their arguments of stock valua¬ 
tion as if this were a proceeding under 
section 77 of the Bankruptcy Act, 4 * 
where the phrase "fair and equitable,’’ a 
tenn of art, 41 requires recognition of 
priority rights of senior securities own¬ 
ers on the basis of full compensatory 
value. The Court here is not called 
upon to make .•. definitive assessment of 
the value of each class of stock, old or 
new ^at is not even a requirement 
were the proceeding one under section 
Tl, u where with its standard of “fair 
and equitable,” it is recognized that “the 
pretenses of exactitude” in determining 
* dollar value for a railroad property is 
somewhat illusory. 4 * The Court here is 


D.333 »ir 

corK ftoj.osed settlement of 

a laws,. »^he 'ie>- its terms, taking 

into account the probabilities of success 
upon a trial, and all pertinent factors, 
are fair, reasonable, and adequate 
terms [that] are general and 
cannot be measured scientifically." 44 
In passing upon a proposed settlement 
of a stockholder's litigation, the stand¬ 
ard fair, reasonable and adequate” is 
not to be equated with “fair and eq¬ 
uitable,” applicable to a proposed rail¬ 
road reorganization under the Bankrupt¬ 
cy Act. In the compromise of a stock¬ 
holder’s lawsuit there necessarily come 
into play "practical adjustments," 41 ele¬ 
ments of give ai.d take by the respective 
interested parties, depending upon their 
strengths and weaknesses in the litiga¬ 
tion; 4 * and, of course, the uncertainty 
of its outcome, as well as the rewards, 
if successful, are important considera¬ 
tions in the process of compromise and 
concession. 

[16, 17] First, as to book value as a 
method of valuation. The authorities 
ore in agreement that book value is of 
little significance in appraising the val¬ 
ue of stock; that what is of prime sig¬ 
nificance is a corporation’s earning po¬ 
tential based on past experience. 4 * The 
contention made by the objectors as to 
the change in equity between the two 
classes of stock is related to the book 
value concept. There appears to be no 
dispute that should the new preferred 


41. Consideration was given to the effect o' 
th* public announcement of the proposed 
settlement. 

<2- 11 U.S.C. | 200. 

43 «£*** v ' Ix * Ai** 1 ” Lumber Prod*. Co. 

no ^mo! 06, ll5, 80 8Ct 11 84 LEd - 

**'5,** Gro ’ J > > of Institutional Inventor* v. 
Chicago, M. St. P. A Pee. R. n 310 

» 63 S Ct 87 L E ‘ i 

M. at 506, 03 S.Ct. 727. 

46 'J ** 1 Vir * inU v Chaa. Pfner A Co.. 314 

71 °’ 740 (S.D.N.Y.1970), affd 
440 F\2d 1070 (2d Cir), cert, denied. 4 ^ 

« F a 0 —24 


U.S. 871. 02 S.Ct. PI, 30 L.Ed.2d 115 
(1071). 

47. Cf. Group of Institutional Investors v. 
Chicago, M., St. P. A Par. R. R„ 318 U.S. 
523, 565, 63 S.Ct. 727, 87 L Ed. 059 
(1043). 

4i. See Masterson v. Pergament, 203 F.2d 
315, 330 (6th Cir.). cert, denied, 346 U.S. 
«32, 74 S.Ct. 33. 08 L.Ed. 356 (1053) ; 
Percodani v. Riker Maxson Corp., 50 
F.R.D. 473, 477 (S.D.N.Y.1970). 

41. Cf. Ecker v. Western Pac. R. R., 318 
U.S. 448, 483, 63 S.Ct. 602. 87 L.Ed. 802 
(1043) ; Consolidated Rock Prods. Co v 
Du Itois, 312 U.S. 510, 525-628. 61 S.Ct 
675, f~ L.Ed. 082 (1041). 


383 





370 


M FEDERAL RULES DECISIONS 


(1,864,052) shares be converted into new 
common, the equity position of the B 
stockholders would be reduced from 
61%% to 26%%. The objectors and 
proponents differ as to the importance 
of the shift in equity. The terms equity 
and book value are essentially synony¬ 
mous." They would have relevance if 
there were the prospect of MoPac’s liqui¬ 
dation' 1 or a takeover of the railroads 
by the government. Neither liquidation 
nor the nationalization of the railroads 
of the country is an imminent likelihood. 
Judge Learned Hand’s sage observation 
of the fallacy of measuring the value of 
shares by their book value is as sound 
today as when he stated it almost fifty 
years ago: 

“The suggestion that the book value 
of the shares is any measure of their 
actual value is clearly fallacious. It 
presupposes, first, that book values 
can be realized on liquidation, which is 
practically never the case; an', sec¬ 
ond, that liquidation v* ues are a 
measure of present values. Everyone 
knows that the value of shares in a 
commercial or manufacturing compa¬ 
ny depends chiefly on what they will 
earn, on which balance sheets throw 
little light. . . ."•* 

Next, as to the capitalization of earn¬ 
ings method, it has been already noted 
that the difference in valuation between 
objectors and proponents of the Class A 
and Class B stock results from different 
methods of allocating earnings to the 

50. Set Accountant!' Handbook | 8, at 11 
<R. Waxon td. 1965); Prentice-Hall En¬ 
cyclopedic Dictionary of Duaineoa Finance 
78-78, 237 (1900). 

61. MoPac'a financial expert ia of the view 
that were the corporation to liquidate it 
would probably be in such poor financial 
condition that no equity would be avail¬ 
able for dlatributh... to stockholder*. Af¬ 
fidavit of F. L. Lee Jones. Jan. 23. 1973. 
at 6. 

52. Borg v. International Silver Co.. 11 F.2d 
147. 152 (2d Cir. 19251. 

5J. Affidavit of F. L. Lee Jones, Jan. 23, 
1973. 


two. Since the matter is one of judg¬ 
ment, there is room for disagreement. 
The Court has examined the submissions 
of the parties on this subject and is per¬ 
suaded that the method of valuation, 
which takes into account the market val¬ 
ue of the Class A shares and the under¬ 
lying factors in its support offered by 
an expert retained to give an independent 
evaluation, is of substance and merits 
consideration. 81 The expert, after tak¬ 
ing into account the market value of the 
Class A stock, valued the Class B stock 
at 82,365 per share. 84 

[18] The Class A stock is listed on 
the New York Stock Exchange, is traded 
in a broad market, and almost 700,000 
shares are held by the public. With an 
active market for the Class A stock, it 
cannot be said that to ascribe the mar¬ 
ket price as its fair value is unreason¬ 
able. The market evaluation of a stock 
may reflect a more realistic appraisal of 
its value than a conceptual evaluation. 
Theory must yield to the reality of the 
market place, "the true app.aiser.” 88 
Indeed, to quote Jud ■; Learned Hand 
again: “When all is s d, value is noth- 
irg more than what people will pay for 
. . . . ” 88 

[19] The C>ass B stock is traded in 
on the over-the-counter market; the 
market is thin; and the traders are few. 
The market for the Class B stock has 
never approached the values urged by 
the objectors. The range has been be- 

54. Alleghany's chief financial officer also 
took into account the market value of tbe 
Class A stock in appraising the value of 
the Class B stock and reached approxi¬ 
mately the same valuation. Affidavit of 
John J. Burns, Jan. 22, 1973. 

55. New York. N. II. & H. R. R„ 1st Mtg. 

4% B. C. v. United States, 306 F.Supp. 

1049, 1000 (S.D.N.Y.1009) (Weinfeld, J.. 
dissenting), vacated sub nom. New Haven 
Inclusion Case*. 399 U.S. 392, 90 S.Ct. 
2054. 26 L.Kd.2d 691 (1970). 

55. Borg v. International Silver Co.. 11 F.2d 
147, 152 (2d Cir. 1925). 
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tween 91.ICO and |2,500 per share. 81 The 
conclusion is warranted that the public 
market, in pragmatic terms, has taken 
into account MoPac's unusur capitalized 
structure, whereby a so-called preference 
stock has voting rights that control not 
only MoPac's management, but also its 
dividend policy with the power to with¬ 
hold dividends from the Class B stock, 
and accordingly appraised the vu.ue of 
the two classes of stock based upon their 
respective power, rights and restriction . 

Another factor suggests that the pro¬ 
ponents’ experts’ valuations are closer 
to the mark than the objectors’ valua 
tions. Alleghany, as the majority owner 
of the Class B stock, has, through the 
years, been the principal antagonist to 
Mississippi, the majority owner of the 
Class A stock. Widely divergent views 
as to the B stock’s value have, up to the 
present, foreclosed any compromise. Al¬ 
leghany’s acceptance of the .settlement 
as a disposition of their longstanding 
controversy during which it has spent 
millions to protect its investment may 
be said t n reflect a realistic recognition 
of the true value of the Class B shares. 
If the objectors' evaluation of $4,000 or 
more per share is sound, then Alleghany, 
owning in excess of 21,000 shares, has, 
after many years of litigation, suddenly 
given up the ghost and yielded more 
than 940,000,000 s *—hardly a likelihood 
in view of the history of events and the 
sophistication of its financial executives 
and advisers 

Also, it is not without significance 
that objector Garfield’s securities expert, 
who on the capitalization of earnings 

>7. While the Clue B stockholder! contend 
that the market price of their stock has 
been depreaeed by the sets of the defend¬ 
ants, we deal with the fact situation as 
it exists. Whether the market price of 
the Class B shares is the consequence of 
defendants' alleged conduct is one of the 
issues to be decided were the esse to go to 
trial. Similarly, objections directed at the 
failure of MoPac to report the earnings al¬ 
locable to the B shares, aa to which de¬ 
fendants offer aa explanation, also go to 
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method fixes a value of “over $4,000" a 
share for the Clasa B stock, nonetheless 
concedes “that if the impasse between 
the Clash A and the Class B is to be 
settled, there must be a compromise at a 
lower figure to reflect the lack ol voting 
control of the Class B" “—another way 
of saying that any evaluation of the 
stock must make allowance for its en¬ 
cumbered status. Obviously that com¬ 
promise figure cannot be a matter of 
mathematical precision; it need not be: 
it is a matter of judgment based upon 
a consideration of factors pro and con, 
some of which have been adverted to 
above. This Court is satisfied that the 
package of C850-16 shares common stock 
in exchange for each Class B share can¬ 
not be said to be inadequate, especially 
so when considered as a compromise. 

However, the objectors argue that 
even so, the plan is unf' !r in that the 
compromise should be only in terms 
of new common stock and not include any 
cash payment. They contend that the 
$850 each payment per share wiil be 
taxed as ordinary income, and with their 
individual income situations they wiil be 
subjected to high surtax rates, whereas 
Alleghany, by reason of its corporate 
structure, faces, with respect to the cash 
payment, a 7.2% rate. Objector Gar¬ 
field contends that under the cash-stock 
exchange, Alleghany will benefit by over 
$4,000,000 in comparison with an all 
stock plan. Several alternative plans, 
including a tax free exchange (24 l / 2 
shares of new common instead of the 
$850-16 shares for each Class B share) 
are proposed by objectors as being more 
equitable. Many of these suggestions 

the merits of plaintiffs’ claim, not to the 
fairness or adequacy of the settlement. 

58. Even assuming objector Garfield's con¬ 
tention ns to tax consequences is correct 
(tee p. 371 infra), an allege.! tax benefit 
of $4,000,000 to Alleghany under the part 
cash payment plan would hardly justify 
givmg up $ J 0,GCs>,000. 

59. Affidavit of David M. Day, Jan. 30 
1073, 1 5. 
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were considered during the course of 
the extended negotiations. One such plan 
envisaged giving the minority Class B 
stockholders an option to receive all 
^tock (24'/2 shares) in exchange for 
each Class B share instead of the $850- 
16 share package. However, based upon 
the opinion of independent tax counsel 
retained especially by the Class B repre¬ 
sentatives. other than Alleghany, this 
alternative was rejected since its tax 
consequences were potentially more un¬ 
favorable than those under the cash and 
stock exchange. Independent tax coun¬ 
sel was of the view that such an option 
would have exposed a substantial por¬ 
tion of the shares to ordinary income tax 
treatment. 

Another approach would have eliminat¬ 
ed the cash payment and given only 
stock to all Class R stockholders, includ¬ 
ing Alleghany. This proposal met with 
rejection because it would lower Missis¬ 
sippi’s degree of control below its pres¬ 
ent level and further could fail to elimi¬ 
nate the present divided control within 
MoPac since Mississippi would central 
the preferred but not necessarily the 
common. To assure elimination of the 
divided control, as well as the friction 
and litigation it has engendered, Mis 
sissippi deems it essential that it have a 
substantial majority interest in both 
classes of stock This accounts for its 
cash tender offer to purchase not less 
than 400,000 shares of new common at 
$40,000,000 and Alleghany’s commitment 
to tender all its 339,888 shares of new 
common stock upon their receipt. Addi¬ 
tionally, the proposal would place Alle¬ 
ghany in a minority position without 
real control over its investmen* and de¬ 
prive it of the veto power it now has as 
the majority owner of the present Class 
B stock. Neither Mississippi nor Alle¬ 
ghany was amenable to this situation. 
Objector Garfield’s suggestion .hat if 
Mississ'ppi desires to retain its present 
degree of stock control that > purchase 
the additional shares of the rew common 
stock to be issued to Alleghany under 


an all stock exchange would require Mis¬ 
sissippi to expend, in addition to its 
present commitment of $40 million cash, 
another $20 million, an added obligation 
it is not prepared to assume. 

[20] Whether or not the reasons for 
rejection of the alternative proposals 
were justified is not the question before 
this Court, which is called upon to de¬ 
cide whether the settlement reached by 
the litigants and submitted for approval 
is fair and reasonable. The discharge 
of this function does not require the 
Court to reopen negotiations in an ef¬ 
fort to secure more advantageous terms, 
which plaintiffs, in sophisticated and 
arms length bargaining, were unable to 
secure for themselves and the class they 
represent. Taxes are taxes; the rates 
are fixed by Congress; they cannot be 
adjusted in particular cases to accom¬ 
modate an individual taxpayer’s obliga¬ 
tion as to income derived from the settle¬ 
ment of a lawsuit. The tax will vary in 
the instance of each Class B stockholder 
dependent upon his particular bracket, 
and even corporations other than Alle¬ 
ghany, which may own Class B stock, 
v ill face varying tax payments. The 
fact is that two-thirds of the con¬ 
version package is tax free. Moreover, 
were the case to proceed to trial and 
plaintiffs secured a judgment declaring 
the Class B stockholders entitled to divi¬ 
dends in given years, the entire proceeds 
received by each shareholder would be 
taxed as ordinary income. Under all the 
circumstances, it cannot be said that 
the $850 cash payment constituting part 
of the conversion rate is unfair. 

OTHER OBJECTIONS 

[21] Several objectors question the 
adequacy of the notice of the proposed 
settlement given to stockholders, which 
was mailed to each registered stockhold¬ 
er and published in the Wall Street Jour¬ 
nal (National Edition). The objections 
go to the contents ct the notice. How¬ 
ever, it sufficiently informed any in¬ 
terested stockholder of the nature of 
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the pending’ action, the general terms 
of the settlement, *hat complete and de¬ 
tailed information was available from 
the files of th:s Court, and that any 
stockholder could appear and be heard at 
the hearing; ? sum, the notice fairly 
apprised the members of the class of the 
liertinent terms of the proposed compro¬ 
mise and the significance of the entry 
of a final judgment approving th“ settle- 
ment.** 

Two Class A stockholders of fifty 
shares object because the settlement is 
contingent upon Mississippi’s ability to 
finance its tender offer obligation, and 
therefore, "if such financing is not avail¬ 
able, the parties will have gone to con¬ 
siderable expense . . . to no good 

purpose." However, Mississippi already 
has secured a formal commitment of 
financing which has been found satis¬ 
factory by Alleghany and its counsel .* 1 
The same objectors also express concern 
over the possible effects of the cash 
payout upon MoPac’s financial structure. 
MoPac has represented that this pre¬ 
sents no problem to a railroad of its 
sire.** 

A MoPac debenture holder has raised 
a question as to possible impairment of 
the rights of debenture holders. Under 
the terms of the settlement, an opinion 
of MoPac’s counsel is required to the 
effect that none of the transactions are 
in breach or in default of any of the 
provisions of any indenture or other in¬ 
strument binding upon MoPac. It is rep¬ 
resented to the Court that MoPac’s 
counsel upon a review of all documents 
is prepared to render such an opinion. 

®0 Air Linn Steward* Loral 550 v. i 
*■ American Airline, Inc.. 453 F.2d 101, 10S 
(7th Cir. 1072) ; tee United Founders 
Life Inn. Co. v. Consumers Xnt’l Life Ins. 

Co.. 447 F.2d 047. G54 (7th Cir. 1071) : 
tee alto Winkelman ». General Motors 
Corp., 48 F.Supp. 400. 404 (S.D.X.Y. 

1942). 

■'defendants’ .Supplemental Itepl; Memo 
randu. i at 5-0; Hearing Minutes at 41- 
42. 
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Objections are made to fees requested 
by attorneys representing the respective 
plaintiffs. To the extent that such al¬ 
lowance may be granted, the parties are 
to be paid equally by Mississippi and 
-MoPac. However, the fee applications 
are, in the event of acceptance of the 
settlement, subject to approval by the 
Court and a separate hearing, notice of 
which will be given to all interested par¬ 
ties, at which time any objections may 
be presented to the Court. 

CONCLUSION 

This Court, after thorough considera¬ 
tion of all pertinent factors and of the 
extensive contentions of the objectors 
and proponents with respect thereto, and 
weighing the benefits to be derived from 
the settlement against the alternative of 
a continuance of this litigation, with its 
outcome doubtful, and, even if success¬ 
ful, the uncertainty of any meaningful 
recovery, concludes that the settlement 
falls within a “range of reasonable¬ 
ness’’ •* that warrants its approval. In 
sum, it offers a permanent solutio.i to 
the longstanding impasse between the 
tw 6 contending groups of stockholders— 
a result that cannot be achieved through 
successful litigation. Indeed, continued 
litigation may be said to be an exercise 
in futility since the hard core of the 
cause of differences between the two 
groups would remain and continue tc 
plague them and MoPac. The settle¬ 
ment •.* .11 afford MoPac the opportunity 
to pursue merger prospects so vital to 
its economic gr'vth and existence and 
to permit its - ^ give full time 

and attention to .rporate affairs. Also 

62 Sec Jones Affidavit at 5; Affidavit of 
Downing 11. Jeuka, Jan. 22. 1973, at 10. 

63. See Newman v. Stein. 404 F.2d 681), 093 
(2d Cir.), cert, denied, Benson v. New¬ 
man. 400 U.S. 1030, 93 S.C.. 521, 34 L. 
Kd.2d 488 (1972) : tee alto United 

Founders Life Ins. Co. v. Consumers 
Nat l Life Ins Co.. 447 F.2J 047. 035- 
50 (7tli Cir. 1971). 
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it means the prospect of greater annual 
dividends to the Class B stockholders; 
a broader market for their shares; and 
the opportunity for representation on the 
Board of Directors. Even were it to be 
found that the Class B stock approached 
the approximate $4,000 value per share 
as estimated by a number of objectors, 
the settlement still would come within 
a range of reasonableness and warrant 
approval. Finally, if a majority of the 
minority Class B stockholders are of the 
view that the advantages of the settle¬ 
ment are insufficient to compensate for 
what they believe to be the value of 
their shares, they have the power to re¬ 
ject it. 

The settlement is approved and judg¬ 
ment may be entered accordingly. 



UNITED TRANSPORTATION UNION, 
an unincorporated association et al. 
v. 

PATAPSCO t BACK RIVERS RAIL¬ 
ROAD COMPANY, a body corporate. 
Civ. No 70-202. 

United States District Court, 

D. Maryland 
March 29, 1973. 

On remand, 327 F.Supp. 608, the 
Special Board clarified its award in 
railway labor case and uccessful union 
sought award of attorney’s fees. The 
District Court, Frank A. Kaufman. J„ 
held that where railroad complied with 
award as it interpreted it, union brought 
court proceeding to enforce award, and 
court remanded case to Board for clarifi¬ 
cation, award of attorney’s fees to union 
which was successful in having its in¬ 
terpretation enforced would not be made. 

Application denied. 


L Federal Civil Procedure «=>2731J 

If on court review after Special 
Board has made award in railway labor 
dispute and after carrier has failed to 
comply with award, a court enforces 
award in proceeding brought under 
statute authorizing enforcement proceed¬ 
ing by aggrieved employee, attorney’s 
fees are mandated if petitioning em¬ 
ployees succeed. Railway Labor Act, § 
3, subds. Up, q), 2, 45 U.S.C.A. § 153. 
subds. lip, q), 2. 

2. Federal Civil Procedure ©=>2737.5 

Allowance of attorney’s fees under 
statute authorizing such fees where ag¬ 
grieved employee successfully petitioned 
court to enforce award in railway labor 
dispute insures that employees who pre¬ 
vail will not be deterred from realizing 
benefit thereof by economic burden of 
attorney’s fees incurred thereafter in 
court proceedings which result in en¬ 
forcement of award by court order. 
Railway Labor Act. § 3, subd. lfp), 45 
U.S.C.A. § '53, subd. l(p). 

3. Federal C . il Procedure ©=>2737.5 

Policy of insuring that railway em¬ 
ployees who prevail in labor dispute 
would not be deterred from realizing 
benefit of award by economic burden of 
attorney’s fees incurred in court pro¬ 
ceedings which result in enforcement of 
award does not obtain in case in which 
carrier fully complied with award as it 
interpreted it, carrier’s interpretation 
was reasonable, either union or carrier 
could have sou'it clarification, union 
sought to have court enforce award a- 
union ’"nterpreted it, and reviewing court 
deter ained that award was sufficiently 
ambiguous to require clarification by 
board. Railway Labor Act, 8 3, subd. 
Up), 45 U.S.C.A. § 153, subd. Up). 

4. Federal Civil Procedure <£=2737.5 

Where railroad complied with award 
as it interpreted it, union brought court 
proceeding to enforce award, and court 
remanded case to board for clarifica¬ 
tion, award of attorney's fees to union 
which was successful in having its inter- 






UN'TED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 




FILED 


MAY 2 U73 


BETTY LEVIN, ALLEGHANY CORPORATION 
and ROBERT LeVASSEUR, 

Plaintiffs, 
-ageinst- 

MISSISSIPP.T RIVER CORPORATION, 
MISSOURI PACIFIC PAILROAD COMPANY, 
ROBERT H. CRAFT, T. C. DAVIS 
and THOMAS F. MILBANK, 

Defendants. 


67 Civil 5095 (EW) 

ORDER AND FINAL 
JUDGMENT 


The parties to this action having submitted to the 
Court for its approval, pursuant to Rulas 23 and 23.1 of the 
Federal Rules of Civil Procedure, a Stipulation of Settlement 
dated December 18, 1972; and 

By Order dated December 20, 1972, the Court having 
directed that a hearing be held on January 25, 1973, to de¬ 
termine whether the terms and provisions of the Stipulation of 
Settlement were fair, reasonable, adequate and proper and 
should be approved, and to determine whether final judgment 
should be entered in accordance with the Stipulation of Settle¬ 
ment and having directed that notice of the settlement hearing 
be given to the MoPac stockholders in a manner specified in 
the order; and 

Notice of the hearing having been given to the i 1 

» 

Stockholders in accordance with the order of December 20, 1972, 
it having been mailed, on December 27, 1972, to all stock¬ 
holders pf record of defendant Missouri Pacific R«ilroad 
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Company, as of the close of business on December 26, 1972, 
and it having been published in the national edition of The 
Wall Street Journal on December 27, 1972; and 

On January 25, 1973, a hearing having been held to 
determine whether the proposed settlement embodied in the terms 
and provisions of the Stipulation of Settlement should be 
approved and at that hearing an opportunity having been pro¬ 
vided for all proponents of and objectors to the proposed 
settlement to be heard and to submit papers for the considera¬ 
tion of the Court; and 

The Court having considered the prior proceedings 
in this action, and the matters submitted to it, and after 
due deliberation having rendered an opinion on March 19, 1973, 
and having determined that a final judgment should be entered; 
it is hereby 

ORDERED, ADJUDGED AND DECREED: 

1. That the terms and provisions of the Stipulation 
of Settlement dated December 18, 1972, are fair, reasonable, 
adequate and prop^,. to the Missouri Pacific Railroad Company 
and to the members of the class consisting of all of its Class 
B stockholders, and the same are hereby approved, as per the 
opinion of the Court dated March 19, 1973, 

2. That the notice to the stockholders of the hear¬ 
ing was fair, adequate and sufficient and constituted compliance 
with Rules 23(e) and 23.1of the Federal Rules of Civil Pro¬ 
cedure . 

3. That any and all objections to the terms and 
provisions of the Stipulation of Settlement are hereby over¬ 
ruled. 
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4. 




That the parties to the Stipulation of Settle¬ 
ment are hereby authorized and directed to consummate the 
settlement of this action pursuant to the • arms and pro¬ 
visions of the Stipulation of Settlement. 

/A.*- 

5. That^ the Complaint and Amended Complaint of 
Betty Levin, the Complaint and Amended Supplemental Complaint 
of Alleghany Corporation, and the Complaint of Robert 
LeVasseur are hereby dismissed as against all defendants on 
the merits, with prejudice and without costs to any party. 

6. That the Court retains jurisdiction of all 

matters respecting the consummation of the settlement of this 

action pursuant to the Stipulation of Settlement and for the 

purpose of entertaining applications for attorneys' fees and 

expenses by counsel for plaintiffs Betty Levin and Robert 

LeVasseur and by plaintiff Alleghany Corporation. 

Dated: New York, New York 

A paa , 1973 







tl 


EDWARD WEINFELD 
U.S.D.J. 



Judgment entered: 

, 19 73 
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UNITED STATES COURT OP AI’FEALS 
SECOND.CIRCUIT 


BETTY LEVIN HP AL 

X 

Docket T-234G 

VERSUS 

X 


MISSISSIPPI RIVER CORP. ET AL 

X 

Petition for 

Order to she*/ cause 


_X 

> 


i 

i 

i 

i 

•t 

ii 

i: 


HILLIAU R. WESSON, by end through his attorney, 
GERARD K. CARRV, petitions this court os follows: 

Statement 


Petitioner, pendiy>g his appeal, aeeks (1) cn order 

1 

i of this court. **«M'.r pining the parties of tho above captionod 
action, and dofer.iant ’Missouri Pacific RcJlroad Company 

(he Pac) in particular, from carrying out tho term3 of the 

* 

Judgment entered May 2, 1973, and appealed from; and in the 
alternative (2) that Mo Pac bo ordered to correct and amend 
its Notice of a Special Meeting and Proxy Statement to lta 
stockholders for a meeting scheduled for June 15, 1973} or 
(3) that this court qif the papers attached decide the 

. ..- y v 

quostion of law, viz. that the settlement In the Court below 
was beyond the said Court's adjudicatory power. 

. Facts 

1. In December, 1967, plaintiff Levin, with plaintiffs 

, t 

Alleghany and Le Vasseur subsequently intervening, commenced 
suit in the Federal District Oo\irt (S.D.H.Y.) against the 
dofendants. 

The thrust of the plaintiffs' complaints were that 
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they as holdera of Class fl stock were not being treated 
fairly, with roepoct to payment of dividends, by the 
defendants, end Mississippi River Corporation (M.R.C.) in 
particular, alrce M R' C held control of the majority of the 
voting stoek'prtwer and controlled, divldond declaration, end 
were declared. 

The ibfonct'-jita, ir. tholr answer, Jenlod the mater! el 
allegations of wrongdoing, end sot. up the defense of business 



Justification for not pr-yino dividends to the CJtss n 
stockholders. 

2. Ko Poc,, since its reorganisation in 1955, hat two 
classes of stockholder, viz., A and 0. Cl r.sa ", of which the 
plaintiffs ard the petitioner are owners, is the rora v n lun bio 
of the tv<o , since it represents the equity of Mo pec. 

Clans A shares are limited to receive, when declared., 
noncuuulotive dividends not to oxcoed $5 per year, end, in the 
event of dissolution or liquidation, the first $100, together 
with any dividends declared and unpaid. 

Petitioner verily believes that the present equity 

I 

value of Class B stock per share is in the range of $15,000.00 
to $25,000.00, instead of the mere $2,450.00 value set by 

the Court ► 'low. ' 

#* * 

* jr 

y v 

3. On October 9, '1.968, the above described action was 
determined to bo a Class action under Rule 23 (a), (b) (1) aid 
(b) (2) of the Fodoral Rules of Civil Procedure, this by 
order cf Hon. Frederick Van Pelt Aryan. Tho class, 
purportedly represented by the plaintiffs, was all tho ownera 
of Class B stock in Mo Pac, of which the petitioner was one. 


393 














4. Cn December 20, 1972, after cxtcr.alvo pre-trial 

*« 

excmlnetions by all the parties to the auit, petitioner was 
given v Legal # Notico" of hearing as to whether or not a 
proposed aottloment of the suit was fair and reasonable to 
the stockholders of Class B stock of Mo Pac represented by 
the plaintiffs. 

petitioner attenbaa the hearing on January 25, 1973, 
and along with other Class B stockholder opposed the 
so-called settlement. 

The oo-called aottloment called foi’ (a) discontinuance 
of plaintiffs 1 suit for dividends; (b) recapitalization cf 
Mo Pac with complete distruction of Close B ctochholdcrs, 
end the isauance of now 3toc.k certificates which would, even 
in the opinion of the Court, reduce petitioners' equity, and 
that of each class P nto'kholdor, from 6li?Z to 2 t .. 1 , %; end 
(c) placing a value on coch Circs B certificate of ^'.850 cash 
plus 16 shares of the new certificates volued at $100 each. 


5. On March 19, 1973, despite objections of the 
petitioner and other Class B stockholders, the Bon. Edward 

Weinfeld rendered an opinion approving the so-called aettlemont 

• * & 

plan as proposed, making it binding upon petitioner and all 
other Class B stockholders. 


6. On March 26, petitioner, by motion, returnable April 10, 
1973, moved Judge Weinfield to determine that the proposed 
settlement, opinion and any Judgment entered thereon be 
modified •T' provide that petitioner was not bound. 

The said motion was denied after argument on the 
return date. 
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7. On May 4, 1973, a notice was sent to petitioner* of 
the entry on May ?-, 1973, of the judgment of Judge Weinfold 

effectuating his opinion (a) approving the agroemen*-; 

• <1 * 

(b) s<rtting a value of !£850 cash plu3 16 shares of the 
recapitalized stock of Mo lac for each share of class B 
stock; and (c) subject to approval by the stockholders and 
Federal governmental agencios, 

8. On May 8th the Beard of Directors of Mo Pac sent a 
pro?^ statement to tiie stockholders, together with an invitation 
to vote at a special meeting to bo held Juno 15, 1973, at 
10:30 A.M. in £t. Louis, Missouri, to approve recapitalization 
according to the. pirn approved by Jut. ye Wo inf eld. 

6. On May 15, 1573, petitioner filed Notices of Appeal, 
both from Judge V ■, infold*s denial of Petitioner's Motion and 
his Judgment approving the recapitalization, as a fair ana 
reasonable settlement under Rule 23 (o) of the Federal Rules 
of^ivil Procedure. 

I 

What 18 Wrong Wlt-h the Judgment Below 

however well intentioned the Court was, its decision 

and judgment, approving a recapitalization and setting a 

#* * 

value on petitioner *9 Class B stock was illegal, unnecessary 
and unfair. 

1. Its Illegality stems from ths fact that the so-called 
settlement by way of recapitalization: (a) goes beyond the 
pleadings, la different from any issue raised in the 
litigations, and gives to the plaintiffs and defendants 
rights over the petitioner's private property—which said 
parties neither claimed or could claim. 
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(b) destroys the integrity, character and 


legal rJrht 3 of the represented Clasf'jr n stockholders, when 
such intoful'ty, character, end legal rights wore never in 
Issue or- jeopardy in the suit, even Y'hen the suit woe marie a 


class action. 


(o) is not a compromise within tho meaning 


of Rule 23 (;•). but constitutes a business n'ratiut;U > 


cvrri' d on in tho r-nnetity of the Court urdor iho guise of a 


litigated matter, 


(d) constitutes an advisory opinion mi 


judgment beyond tho adjudicatory pewer of tie Court. 


(3) violates peitionor•s constitutional 


! right to due process in that ilia property riaht3 ir. hi3 


stock v/oro determined ana yffcotea vrheu uiiere was no < ujudicn- 


tory power in tho Court to .make such a determination. 


2. The decision and judgment of the Court was unnecessary 


in that the trustees of Mo Pac, at> any tine, could have 


proposed to the stockholders a plan of recapitalisation. 


The Court’s aid was not nooded for this. And even na a 


practical nottor, should the stockholders vote down a proposed 

‘ i* 

_ » v 

recapitalization plan, neither Mo l’ac, its trustees or 
disgruntled minority stockholders had a legal right, cause of 


action or claim to seek Judgment of the Court ordering a 


recapitalization. 


3. The decision and Judgment of the Court below was 


unfair in that 
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*• petitioner end ether individual 

Class'‘B stockholders will bo forced to sustain a tremendous 
income tax ascosamont if the recapitalisation goes throurt’. 
The Court set an exchange of 0050 cash plus 10 new shares 
for every share of Class P fitock. Shia $850 dollars in 
canh mu*.t be treated as ordinary inco-ia, and in petitirrar'e 
cases would add up to $03,750 for his 75 shiiroa of Claaa 1 \ 
Ko*ac otock. Si;:iUr and eons* tar consequences will T-rtcin 
for other Individual owners, but rot for the corporate 
pleinfciff All eghr.. j Corporation which foe ter cu andfoistou 
the nlio; ‘.d settiov.cnt on the individual hoi . <*n of C... i. 
atocic. 

(h) tl;t value c>f each share of class h 
stock, In the professional opinion of petitioner ti v -x;>,oc-u 
to #25,000 and not the ^'*450.00 )<t. a hare vr.?.;n set by th*. 


Court below. 


(c) the atottina of such o low value per 
shore of petitioner's stock was done under the atmosphere of 
getting rid of a complicated litigation, and was premature 
and prejudicial to fcher rights of petitioner to a full hearing 

and deliberation v on the value of his stock. 

-(d) it deprives petitioner cf his rights 


as one opposed to recapitalization of Mo Pec to have the 
value of his stock determined according to the applicable lav. 
of Missouri Sec 251.090 (4) Gin. and Bus. Corp. haw of Missouri 

(e) it constitutes an unjudicial inter¬ 
ference in business dealings and evaluation beyond tho 
Jurisdiction of the Court which determined the same, and when 

such act of the Court was unnecessary. 

(f) it violated due process of .'.aw. 

39? (g) it gives color of approval of tho Cour 

to the special meeting of the ntoekholdors. 
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Whet is Wrong With the Pr oxy Statement ? 

v,. 

• % 

• * 1 ' 

^ Tho proxy statement issued by Mol’r.e for the jpeciei 
election relative to the Court’s ordered recapitalization 
plan is misleading, and contrary to 3 5 C repairtIons in 
it fails to advise tho stockholders that: 

1, the Judgment of Judge Edward Veinfeld approving 

* 

the plan is now in the process of cppoal on Jurisdictions] 

fjrour.ds: 

2. • it does not clearly advise the stockholders that 
the £350 dollcrs in cash ia to ho treated as ordinal? inrsc-i.e 
for tux purposes; 

on pn;3 2 thereof, et tho bottom, it louc not act 
forth the Missouri law on tho rights of stockholder3 for 
appraisal of t-helr stool:; nor docs it sot forth tho opinion 
of Ko Pac ctunaol on this issue; nor does it advise that the 
Gen. and Busineoa Corporation Low of Missouri with respect 
to appraisal is applicable to the Missouri Railroad Corporation 
Law when it is silent; 

4 . all the party plaintiffs in the action below have 

not signed the agreement of settlement. 

> 'r 

_ .. y > 

Relief Requested la Reasonable 
A landmark decision, in light of the above, is needed 
by this Court in order to clarify Rule 23 (e), and prevent, 
as an this cose, such application chosen by the Court below, 
which wrecks havoc and places in Jeopardy the rights of every 
stockholder and property owner In America. 
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The temporary onjoinmont of tho June 15, 1973 special 

election on recapitalization is proper in that: 

' * (1) irreparable harm will be done to 

petitioner and those in similar situation if it is held; 

(2) the proxy statement does not fully 

disclose tho key factors which must be considered by the 
voting stockholders; 

( 3 ) the Judgment end opinion of the Court 
oolow, erroneous as it is, gi^oa nn improper pure cf legality 
to the proposal to recapitalize, and deprives petitioner of a 
proper evaluation of his stock' under Missouri applicable law; 

and 

( 4 ) in light of tho length of time the 
natter has berm in litigation, ond in light of tho rights of 
snail stockholders enl the e' .'nomic loss to them, no urgency 
to hold the mooting on ^uno ibth can be shown, or any 
irreparable damage done by granting the temporary injunction, 

WHEREFORE petitioner, for ’the reasons above stated, 
requests this honorable Court for an order directing the 
parties to the above captioned ection to show cause before 

this Court why » v 

(a) the special meeting of Uo ?ae 

scheduled for June 15, 19*73, should not be adjourned ponding 
the determination by this Court of the petitioner’s appeal; 

and in the alternative 

(b) why Mo Pac should not be ordered to 

correct its proxy statement in tho areas mentioned above and 
to mail the corrected statements to ita stockholders; or 
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(c) why this Court should not determine 

* 'i 

on thxee papers the question of law us to whether or not the 
settlement of the Court below conformed tc Pule 23 (o) of tho 

l 

Federal Rules of Civil Procedure; and for such other and 
further relief es to this Court seons Just and proper. 

Dated: $***+^^*1 New York . /?/ / 

Lf June . 1973 

WITH am R, V'esson 


State of New York 


County of 




Sworn to before me thin 
dc^of Juno , 1973 


■uOT^ard M. Carey v 

Nrt "y public, State of New York 
Qu«.I. Kings Co. 

*5608849 

Term expires 3/30/74 
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At a stated Term of the United States Court of Appeals for the Second 
Circuit, held at the United States Courthouse in the City of New York, on the 
Twelfth day of June 

one thousand nine hundred and Seventy-three. 


Present: HON. IRVING R. KAUFMAN, 

Chief Judge 

HON. J. JOSEPH SMITH, 

Circuit Judge 

HON. FREDERICK vP. BRYAN 
District Judge 





Betty Levin, on behalf of herself and all 
other holders of the Class B Common Stock ot 
Missouri Pacific Railroad Company,and on bo 
Half of said corporation and Robert LeVasse 
and Alleghany Corporation, 

Plaintiffs, 

William R. Wesson, a Class B Stockholder irl 
Missouri Pacific Railroad Company, 
Plaintiff-Appellant, 
v. 

Mississippi River Corporation, Missouri 
Pacific Railroad Company, Robert H. Craft, 
T.C. Davis and Thomas F. Milbank, 
Defendants-Appellees. 


ur 


73-186^ 

73-1865 


Appeal from the United States District Court for the Southern 
District of New York. 


This cause came on to be heard on the transcript of record from the 
United States District Court for the Southern District of 

New York , and was argued by counsel. 


ON CONSIDERATION WHEREOF, It is now hereby ordered, adjudged, 
and decreed that the Judgment of said District 

Court be and it hereby is affirmed on Judge Weinfeld's opinion 
below, _ F. Supp._ (S.D.N.Y. 1973). 


JUDGMENT ENTERED JULIOW 73 
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District. Judge 
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IPREME COURT OF THE UNITED STATES 
OFFICE OF THE CLERK 
WASHINGTON. D. C. 20543 

December 17, 1973 


/Gerard Carey, Esq. 

617 Third Street 
Brooklyn, New York 11215 






RE: WESSON, ET AL. v. LEVIN, ET AL., 
73-663_ 


Dear Sir: 

The Court today entered the following 
order in the above-entitled case: 

The petition for a writ of 
certiorari le denied. 


I 




cc: j David W. Peck, Esq. 

Lauck Walton, Esq. 


, Da 
* M. 


Very truly yours, 


MICHAEL RODAK, JR., Clerk 
By 

Abraham L. Pomerantz, Esq._y- 


Sheldon H. Elsen, Esq. 


Helen Taylor, (Mrs.) 
Assistant Clerk 


/Everett I. Willis, Esq. 
Dewey, Ballantine, Bushby, 
Palmer A Wood 
140 Broadway 
New York, N.Y. 10005 
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Supreme Court of the United State* 

October Term, 1973 


No. 73-663 


WILLIAM R. WESSON, a CLASS B STOCKHOLDER in MISSOURI 
PACIFIC RAILROAD COMPANY, for himself and all others 
similarly situated, 

Appellant, 

v. 

BETTY LEVIN, on behalf of herself and all other holders of CLASS B 
COMMON STOCK of MISSOURI PACIFIC RAILROAD COM¬ 
PANY, and on behalf of said corporation, and ROBERT LE 
VASSEUR and ALLEGHANY CORPORATION, 

Plaintiffs-A ppellees, 

against 

MISSISSIPPI RIVER CORPORATION, MISSOURI PACIFIC RAIL¬ 
ROAD COMPANY, ROBERT H. CRAFT, T. C. DAVIS and 
THOMAS MILBANK, 

_ Defendants-Appellees. 


ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED STATES 
COURT OF APPEALS FOR THE SECOND CIRCUIT 


PETITION FOR REHEARING 


GERARD M. CAREY 

Attorney for William R. Wesson, Petitioner 
Office and P. O. Address 
617 Third Street 

Brooklyn, New York 11215 
Telephone 212 SOuth 8-0009 
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IN THE 


Supreme Court of the United States 

October Term, 1973 


No. 73*663 


William R. Wesson, a Class B Stockholder in Missouri 
Pacific Railroad Company, for himself and all others 
similarly situated, 

Appellant, 

v. 


Betty Levin, on behalf of herself and all other holders of Class 
B Common Stock of Missouri Pacific Railroad Company, 
and on behalf of said corporation, and Robert Le Vasseur 
and Alleghany Corporation, 

Plaintiffs Appellees, 

against 

Mississippi River Corporation, Missouri Pacific Railroad 
Company, Robert H. Craft, T. C. Davis and Thomas 
Milbank, 

Defendants Appellees. 


on petition for writ of certiorari to the united states 
court of appeals for the second circuit 

PETITION FOR REHEARING 

To the Honorable the Chief Justice of the United States 
and the Associate Justices of the Supreme Court of 
the United States: 

William R. Wesson, a Class B stockholder in Missouri Pacific 
Railroad Company (Mo Pac), on behalf of himself and all others 
similarly situated, petitions this Honorable Court, pursuant to 



its Rule 58(2) for a rehearing of his prior petition to this court 
for a Writ of Certiorari to the United States Court of Appeals 
for the Second Circuit, said prior petition having been dated 
October 17, 1973, and denied by this Court by an Order entered 
December 17, 1973. 

Proceedings Below 

The Plaintiffs-Appellees, as Class B stockholders of Mo Pac, 
on behalf of themselves and all other Class B stockholders simi¬ 
larly situated, maintained a class action under Rule 23(a), (b) 
(1) and (2), [Fed. Rules of Civil Proc.j, in the United States 
Federal District Court (S. D. N. Y.), against the Tefendants- 
Appellees, basing the jurisdiction of the Court on diversity of 
citizenship, (Title 28 U. S. C. 1332). 

The thrust of the complaint below was directed toward the 
dividend policy with respect to the Class B stock, which the 
Plaintiffs-Appellees claimed was inadequate and too low. 

The Class B stockholders owned the equity of Mo Pac, but 
represented only 2% of the voting stock. The Class A Stock¬ 
holders were limited to only a $5 non-cumulative annual dividend 
when and if earned and declared, plus $100 per share on dissolu¬ 
tion or liquidation, with no further participation in the equity of 
Mo Pac. Class A stockholders controlled 98% of the voting 
stock, and had the power to elect Mo Pac’s Board of Directors 
and determine dividend policy with respect to the equity owners 
—Class B stockholders. In essence the Class B stockholders were 
the common stock equity owners, and the Class A stockholders 
were in reality non-cumulative preferred stockholders with voting 
control. [Reorganization Plan of Mo Pac effective March 1, 
1956; Missouri Pac. R. R. Reorganization 290 I. C. C. 477 
(1954), approved in In Re Missouri Pac. R. R., 129 F. Supp. 
392 (E. D. Mo.), aff’d sub nom. Missouri Pac. R. R. 5V4% 
S. B. C. v. Thompson, 225 F. 2d 761 (8th Cir. 1955), cert, 
denied 350 U. S. 959 (1956).] 

The defendants-appellees includes, in addition to Mo Pac 
and its directors, Mississippi River Corporation which in 1973 
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owned 63% of the voting Class A stock, and was alleged below 
to have misused its majority voting stock to starve the Class B 
stockholders, and to deprive them unjustly of proper dividends 
on their equity holdings. 

Four years after the action below for better dividends was 
declared a Class action, the plaintiffs-appellees entered into a 
stipulation of settlement with the defendants-appellees, which 
settlement had nothing to do with the claim for dividends, but 
called for a total recapitalization of Mo Pac., something far 
removed from and foreign to the pleadings in the pending litiga¬ 
tion below. The plaintiffs-appellees by this settlement abandoned 
their original claim or cause of action for better dividends, which 
was held as a trust for the petitioner and other Class B stock¬ 
holders purportedly represented by the plaintiffs-appellees. 

But far worse thau abandonment of the class cause of action 
the settlement required that the represented class of Class B 
stockholder give up their ownership of their Class B stock, re¬ 
duce their equity in Mo Pac’s assets as of December 31, 1972 
from 65.5% to 25.5% and transfer it to the Class A stockholders 
so that the latter’s equity might be increased from 34.5% to 
74.5%, and to accept under the recapitalization plan $850 and 
16 shares of new common with stated value of $6.25 per share 
for each share of Class B stock, without any right to have the 
said stock evaluated under proceedings of due process for its 
actual value. All of this 61 % loss of equity as of December 31, 
1972 was given up by the plaintiffs-appellees, and the burden was 
placed on the petitioner and other represented Class B stock¬ 
holders with absolutely no counterclaim or pretext of a counter¬ 
claim on the part of the defendants-appellees that they had a 
right to such benefits or right to recapitalization. 

On May 2, 1973, the Federal District Court (S. D. N. Y.) 
by judgment, over the protest of the petitioner, and having denied 
the motion of petitioner on behalf of himself and others similarly 
situated that he not be bound by the said settlement, approved 
the said stipulation of settlement. 

The United States Court of Appeals (2nd Circuit), approved 
the judgment of the District Court, without opinion but upon 
the opinion of the District Court. 
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Controlling Intervening Factors Which Warrant Rehearing 

Aside from the dire need for clarification and guide lines as 
to the application of Rule 23e, (F. R. C. P., as to Compromise 
of a Class Action), so as to insure that the settlement of a non- 
true class suit has some fair and reasonable relation to the plead¬ 
ings and issues in litigation, and does not compel the represented 
members to give up property rights which are not involved in 
the litigation, petitioner advances three reasons why this Honor¬ 
able Court should rehear his prior petition for Certiorari. 

First: In the recent decision of this Court in Zahn et al v. 
International Paper Company, Cert. 72-888, argued October 
16, 1973, decided December 17, 1973, it was established that 
each member of a class action, formerly known as spurious, the 
jurisdiction of which is based on diversity of citizenship, must 
have a claim meeting the jurisdictional amount of $10,000, 
(Title 28 U. S. C. 1332) exclusive of costs and interest. 0 ’ 

In the instant case, which vas a suit the thrust of which was 
for better dividends, 76.1% of the Class B stockholders who 
were represented by the plaintiffs appellees owned 10 or less 
shares of Class B Mo Pac stock. By no stretch of the imagination 
could these represented stockholders meet the jurisdictional 
amount, and hence the District Court had no authority to enter 
judgment affecting their property rights in ther stock. This is so 

m This is a spurious class action because the right of the various 
Class B stockholders in the controversy was not joint but several. 
Moreover, many, if not most, of the Class B stockholders bought their 
stock for capital appreciation rather than cash dividends: otherwise 
they would not have paid from $700 to $2,500 per share for a stock 
paying a $5 per annum dividend. Clients of the appellant, Mr. 
Wesson, a stock and bond broker, and Mr. W'esson himself bought 
the Class B stock for capital appreciation because of its large earning 
power and because the 1956 Reorganization Agreed Plan made the 
Class B stock “The residuary beneficiary of any future prosperity 
the property may enjoy.” 290 ICC 477 at 625. Finance Docket 
No. 9918. The Class B stock earned approximately $448 in 1972, 
using ICC accounting rules and after the maximum $5 per share 
dividend paid to Class A. The 1973 earnings are running substan¬ 
tially higher than 1972. 
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aside from the fact that these property rights were not in jeopardy 
in the litigation below and not within the jurisdiction of the 
District Court in any event. 

A review of the Class B stockholders list of Mo Pac, at or 
about the time of the judgment below, reveals the following about 
the 922 Class B stockholders as of May 1, 1973: <2 ’ 


No. of 

Class B 

Shares Owned 

Approx. No. of 
Class B 
Stockholder 
Owners 

Percentage 
of Total 
Class B 
Stockholders 

1 share 

197 

21.4% 

2 shares 

113 

12.25% 

3 shares 

64 

6.93% 

4 shares 

18 

1.95% 

4 or less 

392 

42.5% 

5 or less 

558 

60.5% 

10 or less 

701 

76.1% 


The dividend being paid to the Class B stockholders at the 
time of the suit was $5 per share per year. The complaints of 
the plaintiffs-appellees were not clear as to how much the divi¬ 
dends should be, but it would unduly stretch the imagination to 
pretend that a holder of 5 or less shares of Mo Pac Class B stock 
had $10,000 involved in the controversy. 

The Zahn case, (supra), coming from the 2nd Circuit, should 
have controlled, and the judgment of the District Court could 
not and should not be binding on the Class B stockholders who 
lacked the jurisdictional amount of $10,000.00. Because this 
honorable court held in Zahn that such an amount was jurisdic¬ 
tional and not procedural, it logically should make no difference 
whatsoever that the class in Zahn was pursuant to Rule 23(b) (3), 
(F. R. C. P.), and the class in the instant case was pursuant to 
Rule 23(a)(b)(l) and (2) (F. R. C. P.). In both cases the 
rights of the members of the class were several and not joint. 

(21 When Hon. Judge Van Pelt Bryan issued his class action 
order on October 9, 1968, there were “approximately 1,200 holders 
of Class B;” and Alleghany Corporation was beneficial owner of 
20,732 Class B shares of the total 39,731 Class B shares outstanding. 
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Second: Alleghany Corporation, the holder of 53 % of Class 
B Mo Pac stock purported to “fairly and adequately protect the 
interests of the class” of Class B stockholders of which petitioner 
is one. (Rule 23(a)(4) F. R. C. P.). 

However unknown to the petitioner, until recently through 
the ICC hearings on the instant recapitalization of Mo Pac as 
approved by the Courts below, Alleghany had been previously 
authorized by the ICC to acquire the Jones Motor Co. Inc. 
[Alleghany Corporation Control and Purchase—Jones Motor 
Co., Inc.—and Control Erie Trucking Company No. MC-F- 
10444, 109 MCC 333, decided January 27, 1970; cf. Inade¬ 
quacies of Protection for Investors in Penn Central and Other 
ICC-Regulated Companies—Staff Study for the Special Sub¬ 
committee on Investigations of the Committee on Interstate and 
Foreign Commerce, H. R. 92nd Congress, July 1971 Staggers 
Committee, Gov’t Print. O. 59-2970 pages 36-38]. 

This acquisition of Jor.es by Alleghany was commenced as 
1970 3S ^ e ^ tem ^ er ^68 and was consummated by April 30, 

The ICC in its decision of January 27, 1970 conditioned its 
approval of the Jones acquisition by Alleghany so that “the 
trustee-ship of Alleghany's Mo Pac securities as previously or¬ 
dered by the Commission, be continued subject to the continuing 
jurisdiction of the Commission”. (109 MCC 333, 350). 

On October 6, 1973 Alleghany, through its attorney, filed a 
brief with the ICC seeking the ICC’s approval of the recapitaliza¬ 
tion of Mo Pac as provided for in the settlement agreement of 
the judgment of the court below in the instant case. Alleghany 
argues in that brief that the divestiture of its (Alleghany's) inter¬ 
est in Mo Pac Class B stock would be in keeping with the public 
interest, the prior order of the ICC, (Jones Motor Co. Inc., supra 
109 MCC 333), would save Alleghany from great financial in¬ 
jury, and relieve the ICC of the burden of supervision of the 
trust of Alleghany’s Mo Pac stock. 

From the above, two things are clear: (1) that Alleghany, 
contrary to its position as a class representative, had such an 
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over-riding self interest in divesting itself of its Class B stock 
by the recapitalization plan, that it could not and did not fairly 
represent the rights of the petitioner and others similarly situated 
as required by Rule 23(a)(4) (F. R. C. P.). 

(2) That Alleghany was not the real party in interest to 
enter into the stipulation of settlement calling for the recapitali¬ 
zation of Mo Pac because Alleghany’s Class B Mo Pac stock was 
at that very time in trust under “the continuing jurisdiction of the 
Commission” (ICC) (109 MCC 333, 350 Jones Motor Co. 
supra). At the very least the prior approval of the ICC should 
have been obtained before Alleghany signed the stipulation of 
settlement and/or the District Court rendered judgment approv¬ 
ing it. The settlement of the case below went beyond the claim 
for dividends, (in fact abandoned that claim), and called for 
recapitalization of an interstate railroad, Mo Pac, something of 
special concern to the ICC, and because of such concern Al¬ 
leghany’s Mo Pac stock was at that time under the continuing 
jurisdiction of the ICC. 

From the opinion of the District Court below it is clear that 
the court was unaware that Alleghany’s self-interest in disposing 
of its Class B stock was paramount, a *d was not representative 
or beneficial to petitioner and other Class B stockholders. The 
District Court stated: “Alleghany’s ^elf-interest as the owner of 
53% of the Class B stock gives some assurance that it negotiated 
to obtain the best possible terms for that group vis-a-vis the 
Class A stockholders”. “If the objectors evaluation of $4,000 or 
more per share is sound, then Alleghany, owning in excess of 
21,000 shares, has after many years of litigation, suddenly given 
up the ghost and yielded more than $40,000,000—hardly a 
likelihood in view of the history of events and the sophistication 
of its financial executives and advisers” (Pages A21 and A29 
respectively from appendix of petitioner’s original petition for 
Certiorari October 17, 1973, Cert. 73-663). 

A reading of the Staggers Committee Report (supra), the 
ICC record on the Jones acquisition by Alleghany (supra) plus 
Alleghany’s filed brief with the ICC in October 1973, would 
reveal why Alleghany did give up the ghost and was anxious to 
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dispose of its Class B Mo Pac stock in bulk at any price. Essen¬ 
tially it had to do with substantial tax benefits to be derived for 
Alleghany by avoiding a 70 percent penalty tax if it were firmly 
considered a motor carrier under the jurisdiction of the Interstate 
Commerce Commission, rather than an investment corporation 
under the jurisdiction of the Sccuri' : es Exchange Commission. 
In spite of this fact Alleghany still • ontrols Investors Diversified 
Services which is now the largest mutual fund complex in the 
United States with assets in excess of $6 .billion. 131 (4) For the 
tax benefit interest of Alleghany, the rights of the petitioner and 
Class B stockholders, supposedly represented by Alleghany, had 
to be sacrificed. 

* 3 ’ One of the primary reasons presented by Alleghany for ac¬ 
quisition of the operating rights of Jones is to lessen its tax burden. 
Such burden arises from the fact that Allan P. Kirby, as of February 
28, 1969, was the beneficial owner of 4,084,813 shares, or 56.21 
percent of the outstanding common stock of Alleghany. Alleghany 
is, therefore, for Federal income tax purposes, considered a personal 
holding company since one person (less than 5 individuals) owns 
more than 50 percent of its stock and has “personal holding income,” 
(60 percent or more of adjusted gross income consists of dividends 
and interest) and is therefore subject to a 70-pcrcent penalty tax 
on the “undistributed personal holding income." Alleghany does not 
want to distribute all such income to avoid the tax. With Alleghany 
the recipient of the operating revenue generated by its Jones Motor 
Division, it alleges it would be an operating company rather than a 
holding company for Federal tax purposes. It could then retain and 
reinvest net earnings and would not be subject to the 70-pcrcent 
penalty tax. (109 MCC 333, 339) 

' 4l Chairman Stafford, dissenting: Clearly, Alleghany violated 
section 5(4) of the act in acquiring the outstanding stock of Jones 
and Erie without prior Commission approval. While I agree with 
the majority finding that such a violation will not automatically 
defeat the transaction, I find nothing in the record to show that 
overriding public interest warrants its approval. Alleghany’s primary 
purpose in acquiring Jones, and its affiliates, is to lessen its tax 
burden. The fact that funds conserved by approval of the trans¬ 
action will be made available for carrier investment by Jones and 
thus benefit the public indirectly is not what I consider to be of 
overriding public interest. Jones is a viable, financially sound and 
well managed corporation and I feel certain that it could continue to 
adequately serve the public in the future as it has in the past without 
benefit of Alleghany’s tax savings. (109 MCC 333, 356-7) 
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Third: A fair reasonable and legal solution does exist, as 
proposed by the petitioner below, which would allow Alleghany 
to dispose of its B stock in bulk at $2,450 per share and leave 
petitioner and others similarly situated undisturbed in their equity 
ownership of MO PAC. Alleghany should sell all of its B stock 
to MO PAC at $2,450.00 per share, which shares would become 
treasury siock. The Class B stock should be split 20 for 1, leaving 
the A stock alone giving Mississippi 51.8% voting control and 
the minority shareholders of the Class A and B Common 48.2% 
voting control. 

This solution is ideal in that it allows for the accomplishment 
of the legitimate goals of the corporate parties without abusing the 
property rights of petitioner and other small investors. 

The rejection of this proposed solution results in the wrongful 
taking of other peoples’ property for nothing; [B stockholder’s 
equity in MO PAC is reduced from 65.5% to 25.5% under the 
judgment appealed from]. The question could be raised: was 
this the intent from the very beginning of the suit below as a 
class action? 

This Case is a Worthy Case for the Courts Consideration 

This honorable court has done much to interpret Rule 23 
(FRCP) so that large corporate defendants would not be unfairly 
and unjustly hounded by Class suits. 

In the instant case the class suit device has been used to 
corral innocent and small investors into a box canyon, in order 
to tie them down by a court judgment. The abuse in this case is 
that a class suit on several rights, with no Class B interveners 
permitted after December 20, 1968, started for better dividends, 
suddenly is switched into a stipulation for recapitalization. The 
stockholders rights in their stock, which rights were never in jeop¬ 
ardy from the litigation, are now taken away for the benefit of 
the large corporate stockholder when the Court renders judgment 
approving the stipulation of recapitalization, as it did so do. 

No small investor will be safe if this Court fails to take this 
case and pronounce some fair and just guidelines as to the proper 
relationship between the compromise of a class suit and the 
issues in the litigation. 
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Conclusion 

Petitioner respectfully prays that this Court rehear his peti¬ 
tion for a Writ of Certiorari on the following grounds: (1) That 
by virtue of this Court's recent opinion in Zahn et al v. Interna¬ 
tional Paper Co. (No. 72-888, argued October 16, 1973, de¬ 
cided December 17, 1973), it is clear that the judgment below 
could not bind Class B stockholders of Mo Pac whose rep¬ 
resented claims did not meet the jurisdictional amount of 
$10,000.00 exclusive of costs and interests; 

(2) That, by recently discovered information Alleghany 
could not be a proper class representative to stipulate for recapi¬ 
talization of Mo Pac because, (a) it had a self serving over-riding 
interest incompatible to the interests of petitioner and others 
similarly situated, and (b) its stock interests in Mo Pac were 
under the continuing jurisdiction of the ICC and the ICC was 
not a party to, nor did it appear in the action below; 

(3) That the so called settlement by recapitalization, being 
so far removed from the issues involved in the original litigation 
for better dividends, caused the court to lose its adjudicatory 
power and to make the judgment void; and 

(4) That there is a practical reasonable fair solution to the 
conflicting interests of the parties in this case, which solution 
avoids the abuse of Rule 23 and avoids the taking of small in¬ 
vestors property by big corporations. [Description of the Plan 
supra p. 9.] 

Dated: Brooklyn, N. Y. 

January 9th, 1974 

Respectfully submitted, 


Gerard M. Carey 
Counsel for Petitioner 


William R. Wesson 
Petitioner 
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Certificate of Counsel 

I certify that the within Petition for Rehearing is presented 
in good faith and not for delay. 


Gerard M. Carey 
Counsel for Petitioner 

Dated: Brooklyn, N. Y. 

January 9th, 1974 
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Certificate of Service 

I, Gerard M. Carey, Counsel to Petitioner, do hereby certify 
that 3 copies each of the above and foregoing Petition for Re¬ 
hearing has been deposited in the United States Mail, postage 
prepaid, on this the 10th day of January, 1974, to the following 
addressees: 

To: 

ORANS, ElSEN & POLSTEIN, ESQS. 

One Rockefeller Plaza 
New York, New York 

POMERANTZ, LEVY, HaUDEK & BLOCK, ESQS. 

295 Madison Avenue 
New York, New York 

Attorneys for Plaintiff, Levin and LeVasseur 

Donovan, Leisure, Newton & Irvine, Esqs. 

30 Rockefeller Plaza 

New York, New York 10020 

Attorneys for Plaintiff, Alleghany Corporation 

Dewey, Ballantine, Bushby, Palmer & Wood, Esqs. 

140 Broadway 

New York City, New York 

Attorneys for Defendant, Mississippi River Corp. 

Sullivan & Cromwell, Esqs. 

48 Wall Street 

New York City, New York 

Attorneys for Defendant, Missouri Pacific Railroad Com¬ 
pany, Robert H. Craft, T. C. Davis and Thomas F. Mil- 
bank 
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Greenbaum, Wolff & Ernst, Esqs. 

437 Madison Avenue 
New York, New York 

Attorneys for Class B, Objectors, Edward Garfield and 
Barbara M. Garfield 

Michael Paul Cohen, Esq. 

7310 N. Oakley 
Chicago, Illinois 

Attorney for Class A Objectors, Jacob R. Cohen and June 
Cohen 


Gerard M. Carey 
Counsel for Petitioner 
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/75erard M. Carey, Esq. 

617 Third Street 
Brooklyn, N.Y. 11215 


RE: 


a • 




Dear Sir: 


WESSON, ET AL. v. LEVIN, ET AL. , 

73-663 _ 

USCA2 #73-1864-5 





The Court today denied the petition for 
rehearing in the above-entitled case. 


U 


cc: 


David W. Peck, Esq. 

✓ 

M. Lauck Walton, Esq. 
Abraham L. Pomerantz, Esq. 
Sheldon H. Elsen, Esq 
Everett I. Willis, Esq. 


Very truly yours, 

MICHAEL RODAK, JR., Clerk 
By 

r- 

Helen Taylor, (Mrs.) 
Assistant Clerk 


CXerk 

U.S. Court of Appeals for the 
Second Circuit 

U.S. Courthouse - Foley Square 
New York, N.Y. 10007 
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INTERSTATE COMMERCE COMMISSION 
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/ ' 

SERVICE DATE 
OECEMBER 14 73 


-f < 


Finance Docket No. 27346 
MISSOURI PACIFIC P r LROAD CO., SECURITIES 


d* 


f 


Decided December 6, 1973 


Authority granted to Missouri Pacific Railroad Company (a) 
to issue 1,865,702 shares of no-par $5 cumulative con¬ 
vertible preferred stock, (b) to issue 635,696 shares of 
no-par common stock, and (c) to reserve and subsequently 
issue an additional 1,865,702 shares of common stock upon 
conversion of the preferred stock pursuant to a plan of 
recapitalization. 


M. M. Hennelly , William R. McDowell , Gilbert P. Strelinger , 
Carroll Neeseman for the applicant. 


M. Lauck Walton for Alleghany Corporation, intervener in 
support of application. 

Robert S. Schachter for Oscar Gruss & Son, protestant. 

James C. Gabriel , Rollin Gillespie . John Vaiani . William 
R. Wesson , 1 Labelle Gillespie . Walter Bailey . Virginia Watie , 
John J. Phillips , and John Gorchester . individual protestant3, 
appearing pro se. 


REPORT OF THE COMMISSION 

DIVISION 3, COMMISSIONERS TUGGLE, DEA30N and MacFARLAND 
I TUGGLE, Commissioner : 

NATURE OF APPLICATION AND SCOPE 
By application filed April 4, 1973, as supplemented June 
\ 25, 1973, and July 9, 1973, the Missouri Pacific Railroad 

Company (MoPac), a common carrier by railroad subject to Part I 


1 Gerard M. Carey, an attorney at law, appeared on behalf of 
► Mr. Wesson but withdrew from the proceeding during the first 

day of hearing. None of the other individual Class B stock¬ 
holders was represented by an attorney. 
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F.D. No. 27346 


of the Interstate Commerce Act (Act), seeks authority under 
Section 20a of the Act (1) to issue 1,865,702 shares of 
new no-par $5 cumulative preferred stock, each share having 
one vote, initially a stated value of $100 a share, and 
being convertible one year after the Commission's final 
order of appr 'al into new conmion stock on a share-for- 
share basis or callable at $100 a share on and after 
January 1, 1976; (2) to issue 635,696 shares of new no- 

par common stock, each share having one vote and a stated 
value of $6.25 per share, and (3) to reserve and subse¬ 
quently issue an additional 1,865,702 shares of said common 
stock upon conversion of the preferred. The stated purpose 
of the issuance of such shares is to effectuate a plan of 
recapitalization hereinafter described. 

PARTIES IN THE PROCEEDING - NOTICE OP HEARING 
After due and timely notice to all MoPac stockholders, 
a hearing on the application was held and briefs filed. 

At the hearing, 10 Class B stockholders, one former stock¬ 
holder and Oscar Gruss & Son, a MoPac bondholder, appeared 
in opposition to the application. Alleghany Corporation 
intervened in support of the application. No representation 
with respect to the application was made by any state authority. 
By order of September 7, 1973, we ordered that because of 
limitations upon the time available for hearing and decision, 
the initial decision by the presiding Administrative Law Judge 
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be omitted as part of the decision-making process herein, 
and that the record be certified to us for decision when 
received by the Secretary of the Commission. 

PETITION TO REOPEN THE PROCEEDING 
On or about October 5, 1973, two weeks after the close 
of the hearing herein, Archibald Aron filed a petition to 
reopen the proceeding for the purpose of introducing evidence 
concerning the voting of his trusteed stock on the plan of 
recapitalization. It appears that Mr. Aron owns 3,000 
shares of Class A MoPac stock and 112 shares of Class B stock 
in the name of Gage & Co., and that he and his daughter hold 
100 shares of Class B stock in the name of the Rhode Island 
Hospital Trust National Bank and Leo J. Sholes, Trustee. 

Under date of May 14, 1973, proxies were received by MoPac 
from Gage & Co., and from the Rhode Island Hospital Trust 
National Bank authorizing the management proxy committee to 
vote in favor of the plan of recapitalization. Thereafter, on 
June 5, 1973, MoPac received two proxies, one each from Gage & 
Co., and the Rhode Island Hospital Trust National Bank, in¬ 
structing that the proxies of May 14, 1973 be disregarded and 
appointing Archiblad Aron as the proxy for both Gage & Co., 
and Rhode Island Hospital Trust National Bank to vote the 
shares referred to above. Mr. Aron did not attend the stock¬ 
holders' meeting and, consequently, did not vote the shares 
in perjon. Since the prior proxies of May 14, 1973 had been 
revoked by the subsequent proxies of June 5, 1973, and since 
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Mr. Aron did not, in fact, vote the shares under his authority 
of June 5, no vote was recorded with respect to the shares 
held by Mr. Aron and his daughter. Thus, the voting record 
shows, and we think properly, *hat the shares held by Mr. 

Aron and his daughter were recorded as not voted either for 
or against the plan of recapitalization. Whatever his in¬ 
tentions may have been, the fact is that Mr. Aron did not 
exercise the authority granted him under the proxies of June 
5, 1973. Contrary to Mr. Aron's contention, there was no 
tampering with the voting procedures by MoPac and no deprivation 
by MoPac of Mr. Aron's rights. He simply chose not to vote. 
Since the evidence sovight to be introduced by Mr. Aron is 
factually irrelevant, there is no basis for reopening the 
proceeding. Even if the proposed evidence were to be ad¬ 
mitted and considered as a vote against the plan, it would 
not significantly change the total vote of either class of 
stock in favor of the plan. Accordingly, the petition to 
reopen the proceeding is denied. 

DESCRIPTION OF MoPac 

MoPac is a corporation organized and existing under the 
laws of the State of Missouri. It operates in Arkansas, 
Colorado, Illinois, Kansas, Louisiana, Mississippi, Missouri, 
Nebraska, Okalahoma, Tennessee, and Texas, and through stock 
ownership, it controls numerous other railroads operating in 
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the mid-west, south and southwest. Its system, embracing % 

about 12,000 miles of road, extends from Chicago, Ill., 

on the east, to Pueblo, Col., and El Paso, Tex., on the 

west, and from Omaha, Neb., on the north, to the Gulf of 

Mexico, on the south. 

PRIOR HISTORY LEADING TO PROPOSED PLAN 
OF RECAPITALIZATION 

In 1956, MoPac was reorganized under Section 77 of the 
Bankruptcy Act pursuant to a plan of reorganization author¬ 
ized by this Commission. Missouri Pac. R. R. Reorganization . 

290 I.C.C. 477 (1954), approved in In Re Missouri Pac. R. R. 

129 F. Supp. 392, (E. D. MO., 1955), affirmed sub nom. 

Missour i Pac. R. R. 5fe7. S.S.B.C. v. Thompson . 225 F. 2d 761 
(8th Cir. 1955), cert, denied, 350 U.S. 959 (1956). Upon 
reorganization, MoPac was authorized to issue two classes of 
stock: Class A and Class B, 2 each share of each class being 
entitled to one vote. There are presently 1,865,702 shares 
of Class A stock and 39,731 shares of Class B stock outstand¬ 
ing. Thus, 98 percent of the voting stock is held by Class A 
stock and 2 percent by Class B stock. Of the total shares 
outstanding, Mississippi River Corporation (Mississippi) 
owns approximately 62 percent of MoPac's Class A shares 
and Alleghany Corporation (Alleghany) owns approximately 53 

2 --- 4 

Class A shares were issued to the former preferred stock¬ 
holders of the debtor, and Class B shares were issued to the 
debtor s former common stockholders. 
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percent of the Class B stock. While Class A stock has power 
to elect MoPac's Board of Directors and voting control 
over most other corporate matters, approval by a majority of 
each class of stock Is required with respect to numerous other 
Important corporate actions. See Levin v. Mississippi River 
F uel Corp ., 386 U. S. 162. As expressly provided by MoPac's 
present Articles of Association, MoPac may not, without the 
consent of the holders of record of at least a majority of 
the shares of Class A stock, and at least a majority of the 
shares of Class B stock (a) issue any additional shares of 
stock of any class, (b) create or issue any obligation or 
security of the company convertible into or exchangeable for 
shares of stock of the company of any class, (c) alter or change 
the preferences, qualifications, limitations, restrictions 
and special or relative rights of Class A stock or Class B 
stock, or (d) amend or eliminate any of the foregoing pro¬ 
visions. The Supreme Court of the United States held in 
v< Miss issippi River Fuel Corp. . supra , that MoPac 
may not take any action on matters specified above, including 
mergers or consolidations, without a class vote and approval 
thereof by a majority of each class of stock. In effect, 

Class B stock has veto power over corporate actions referred 
to above. Over the years, the matter of MoPac's capitaliza¬ 
tion has been the subject of considerable controversy and 
litigation. See Levin v. Mississippi River Fuel Corp. . 
su£ra. Because of Alleghany's majority ownership of Class B 
stock, it has an independent veto power over any corporate 
action that requires approval of each class of stock. 
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In 1967 Alleghany and two individual owners (Betty 

Levin and Robert LeVasseur) of Class B stock brought a 

class action suit against MoPac, Mississippi, and 3 directors 

of MoPac in the United States District Court for the Southern 

District of New York to compel the payment of higher dividends 

3 

in past and future years. Other causes of action were 
alleged, including charges of conspiracy by Mississippi 
and members of MoPac's Board of Directors to freeze out 
Class B stockholders and allegations that certain acts of 
defendants were in violation of the Securities and Exchange 
Act, Rule 10b-5 thereunder, and of defendants' common law 
fiduciary duty to Class B stockholders. Plaintiffs Levin 
and LeVasseur also alleged an assortment of miscellaneous 
claims. The court noted that several of the complaints 
contained no request for specific relief, stating that the 
thrust of all of the cot plaints dealt with MoPac's dividend 
policy with respect to Class B stock. Before the issues 
came on for trial, the parties negotiated a settlement 
agreement dated December 18, 1972, providing for the re¬ 
capitalization of MoPac. After analysis and discussion of 
the terms of the proposed settlement, the court approved 
the agreement on March 19, 1973, holding that the settle¬ 
ment falls within the range of reasonableness and that 


3 The suit was instituted by Betty Levin and thereafter 
Alleghany and LeVasseur intervened pursuant to court order. 
Subsequently, it was ordered that the suit be maintained as 
a class action on behalf of all Class B stockholders and a 
number of Class B stockholders intervened. 
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"it offers a permanent solution to the longstanding impasse 
between the two contending groups of stockholders - a 
result that cannot be achieved through successful litigation. 
Levin et al v. Mississippi River Corporation, et al . 67 

Civil 5095, dated March 19, 1973, _ Fed Supp. 

_(S.D.N.Y.) affirmed by the United States Court 

of Appeals for the Second Circuit in Levin et al and William 
R. Wesson v. Mississippi River Corporation, et al on June 12, 

1973, _ F. 2d _(2d Cir. 1973). As set 

forth in detail hereinafter, the agreement provides for the 
exchange of each Class A share for one share of new con¬ 
vertible preferred stock,the exchange of each Class B share 
for 16 shares of new common stock plus $850 in cash and for 
the acquisition of Alleghany's stock by Mississippi. It pro¬ 
vides further that if the recapitalization is not consunmated 
by December 31, 1973, the settlement agreement would be ter¬ 
minable at the option of Alleghany, Mississippi or MoPac. 

MoPac's ASSETS AND LIABILITIES 
Attached hereto as appendices I and II are general bal¬ 
ance sheet data of MoPac as of December 31, 1972 and February 
28, 1973. As of February 28, 1973, MoPac's total assets of 
$1,081,435,692 are composed of current assets of $92.1 
million, including cash of $11.5 million, temporary cash in¬ 
vestments of *27.8 million, special deposits of $1.04 million, 
accounts receivable $37.4 million, materials and supplies of 
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$13.6 million and other current assets of $.7 million; 
special funds of $6.1 million; Investments in affiliated 
companies of $92.2 million and other investments of $8.1 
million; properties less depreciation and amortization of 
$875.9 million; and other assets and deferred charges of 
$6.9 million. Liabilities and shareholders' equity are 
composed of current liabilities of $92.3 million, includ¬ 
ing accounts and wages payable of $56.3 million, unpaid 
interest of $.5 million, unpaid dividends of $37,000, un¬ 
matured interest accrued of $15.9 million, accrued taxes 
of $12.1 million, and other current liabilities of $7.3 
million; long-term debt of $575.6 million, including $13.2 
million due within one year; reserves $12.6 million; other 
liabilities and deferred credits of $7 million; and share¬ 
holders equity of $393.8 million, including capital stock 
of $190.5; capital surplus of $1.5 million; and retained in¬ 
come of $201.8 million. 

It is noted that MoPac's current liabilities are approxi- 
mately the same as its current assets. It 1 b also noted that 
MoPac has a substantial capital surplus, considerable cash 
and temporary cash investments. Given these factors and the 
carrier's consistent past earnings record, it is apparent that 
MoPac is in a relatively healthy financial condition and that 
it has a reasonably favorable margin for future contingencies. 
In addition, MoPac's debt-equity ratio is favorable. 
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INCOME AND EXPENSE DATA 

MoPac's income and expense data for the year ending 
December 31, 1972 and for the period January 1 to February 
28, 1973, respectively, are shown on Appendix III. For the 
year ending December 31, 1972, MoPac had railway operating 
revenue of $451 million, railway operating expenses of 
$343.8 million, and net revenue from railway operations of 
$107.2 million. After deducting railway tax accruals, 
equipment and joint facility rents, its net railway operat¬ 
ing income was $38.6 million. Other income was $50.2 million 
and miscellaneous deductions were $4.7 million; its total 
fixed charges were $18.4 million; and its income after fixed 
charges was $26.9 million. Deducting $10.1 million for con- 
tingait interest on funded debt, MoPac's net income for the 
year ending December 31, 1972 was $16.8 million. During the 
period January 1 to February 28, 1973, MoPac's net income was 
$2.3 million. From these data and other evidence of record, 
including annual reports on file in this Consul as ion, it is 
apparent that over the years MoPac has had a favorable past 
earnings record. 

PRESENT CAPITALIZATION AND SECURITIES 

As shown in MoPac's balance sheet as of December 31, 1972 
its shareholders' equity totalled $391 million, coniiating 
of capital stock $190.5 million, capital surplus $1.5 million 
and retained Income $199.4 million. MoPac's capital stock 
consists of 1,865,702 shares of no-par Class A common stock 
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and 39,731 shares of no-par Class B common stock, each share 
of each class having a stated value of $100 a share. Thus, 
the Class A shares have a total stated value of $186.4 million 
and the Class B shares, $3.9 million. Dividends on Class A 
stock are limited to $5 per share in a calendar year and are 
non-cumulative. Class A stock is nonconvertible, and in the 
event of dissolution, winding up, or liquidation of MoPac, 
the holders of Class A stock are entitled to receive $100 
per share before distribution can be made to holders of Class 
B stock, who thereafter are entitled to further distribution 
without further participation by holders of Class A stock. 

No dividends can be paid on Class B stock in any calendar 
year unless, during that year, dividends of $5 have been 
paid or set apart for payment on the Class A stock. Except 
for this, however, there is no limitation on the amount of 
dividends which may be declared and paid on the Class B stock. 

MoPac's funded debt in the principal amount of $456.7 
million consists of 5 series of bonds as follows: (1) First 
Mortgage Bonds, Series B, 4^8 due January 1, 1990, $121,202,500; 
(2) First Mortgage Bonds, Series C, 4fcs due January 1, 2005, 
$126,270,000; (3) General Mortgage Bonds, Series A, 4 3/4s 

due January 1, 2020, $56,684,700; (4) General Mortgage Bonds, 
Series B, 4 3/4s due January 1, 2030, $52,572,800, and (5) 
Income Debentures, 5s due January 1, 2045, $100,015,000. 

MoPac's First Mortgage bonds of 1990 and 2005 bear interest 
at 4i percent, but have a contingent sinking fund. The General 
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Mortgage bonds of 2020 and 2030 bear contingent interest 
at 4 3/4 percent, and the Income Debentures bear contingent 
interest at 5 percent. 

Thus, MoPac's capitalization as of December 31, 1972 
amounted to $754.1 million, consisting of Class A and Class 
B stock of $190.5 million, funded debt of $456.7 million, 
and equipment obligations of $106.9 million. 

THE PLAN OF RECAPITALIZATION 
MoPac's plan of recapitalization is as follows: 

(1) Each share of MoPac's Class A stock, without 

par value (Class A stock), would be converted into one 
share of $5 cumulative convertible preferred stock 
without par value (preferred stock). Each share of 
preferred stock would be convertible into one share of 
new common stock without par value (common stock), 
after one year following the issuance of a final order 
of this Commission, and would be subject to redemption 
at the option of MoPac at $100 a share on and after 
January 1, 1976, and would not be entitled to preemptive 
rights. 

(2) Each share of MoPac's Class B stock without par 
value (Class B stock) would be converted into 16 shares 
of new common stock plus a right to receive $850 in cash 
from MoPac. The new common stock would not be entitled 
to preemptive rights. 
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Under the plan and the settlement agreement, Mississippi, 
which owns a majority of MoPac's Class A stock, is required 
to make a cash tender offer to Alleghany for at least 
400,000 shares of the new common stock at $100 a share, 
and Alleghany, which owns a majority of MoPac's Class B 
stock, is required to tender its new common stock to 
Mississippi. Pursuant to this provision, Mississippi 
would become the owner of the majority of MoPac's new com¬ 
mon stock as well as its preferred stock as a result of 
the recapitalization. Because of the conversion feature 
in the new preferred stock, MoPac anticipates that its stock 
will eventually consist solely of common stock. MoPac 
proposes to accomplish the plan of recapitalization by an 
amendment to its Articles of Association pursuant to 
Missouri Law, Section 388.220, Revised Statutes of Missouri 
1969. It seeks no authority from this Commission except 
authorization under Section 20a to issue the securities 
referred to above to effectuate the plan of recapitalization. 

Upon effectiveness of the amendment to MoPac's Articles 
of Association, the carrier will be authorized to issue 
2,000,000 shares of no par preferred stock, and the 
1,865,702 outstanding shares of Class A stock will be con¬ 
verted, one-for-one, into shares of such new Preferred. 

Later the MoPac's Board will be authorized to issue the 
authorized but unissued shares of preferred stock at such 
time or times as it may determine and the Interstate Comnerce 
Commission may approve. 
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Also, upon effectiveness of the amendment, the car¬ 
rier will be authorized to issue 3,000,000 shares of common 
stock and each outstanding share of Class B stock will be 

converted into 16 shares of common stock plus a right to 

0 

receive $850 in cash. Initially, 635,696 shares of common 
stock will be outstanding, 1,865,702 shares will be re¬ 
served for conversion of preferred stock and 498,602 will 
be authorized but unissued and unreserved. 

DESCRIPTION OF NEW STOCK 

Preferred Stock : 

The new preferred stock will be entitled to receive cumu¬ 
lative cash dividends at the rate of $5 per share a -year and 
no more, when and as declared by the Board of Directors, 
accruing from the date of original issuance of each share. 
MoPac may redeem the preferred stock, in whole or in part, 
from time to time after January 1, 1976, at a price of $100 
a share plus accrued dividends. After one year following the 
Commission's approval of the issuance of the new securities 
and prior to redemption, each share of preferred stock will 
be convertible into common stock at an initial conversion 
price of $100 a share of common stock, each share of preferred 
stock being regarded as equivalent to $100. To protect pre¬ 
ferred stockholders against dilution of their conversion 
rights, the conversion price will be adjusted under a formula 
that takes into account the price and dividend status of the 


Class B stock. 
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In case of liquidation, dissolution or winding up of 
the affairs of MoPac (mergers, consolidations and transfers 
of all or any part of MoPac's assets not being included,) 
holders of the new preferred stock will be entitled to 
receive $100 per share, plus accrued dividends, before any 
distribution or payment may be made to holders of the common stock. 

As indicated, the new preferred as well as the new common 
will be entitled to one vote per share and to cumulative 
voting rights in the election of directors. While dividends 
on the preferred stock are accumulated and unpaid in an 
amount equal to or exceeding $7.50 per share, the holders 
of the preferred stock, voting separately as a class at annual 
stockholders', meetings will have the right to elect two dir¬ 
ectors and the holders of the preferred stock and the common 
stock, voting together as a single class, will have the right 
to elect the remaining directors. There will be no provision 
in MoPac's new Articles of Association, after its proposed 
Amendment becomes effective, or in its By-Laws, for class 
voting by stockholders. The principal effect of this will 
be that a class vote will be required only in cases where 
it is mandatory by state law. 

Although not of great significance, another effect of the 
recapitalization will be that the percentage of total voting 
shares held by Class A stockholders, who will become owners of 
the new preferred stock, will be reduced from about 98 percent 
to approximately 75 percent. This will result because the 
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present Class B stockholders will receive 16 shares of new 
common stock for each share of Class B stock outstanding, 
thereby Increasing the percentage of their voting shares'. 

The preferred stockholders will have no preemptive or pre¬ 
ferential rights to purchase MoPac securities, and the 
preferred stock will be fully paid and not liable to assessment. 

There are numerous differences between the present Class 
A stock and the new preferred. For example, the preferred 
will be convertible Into shares of common stock, whereas the 
Class A stock is not convertible Into Class B stock. The 
preferred will be subject to redemption by MoPac whereas the 
Class A Is not; dividends on the preferred stock will be 
cumulative, whereas dividends on the Class A stock are not; 
the preferred will have no preemptive rights, whereas the 
Class A stock has preemptive rights to purchase additional 
shares of Class A stock, or securities convertible Into, 

t 

or exchangeable for. Class A stock. As hereinbefore indicated, 
class voting will no longer be required except to the extent 
required by state law. 

Conroon Stock : 

The new common stock will be entitled to such dividends 
as may be declared by the Board of Directors out of funds 
legally available therefor. As long as any preferred stock 
is outstanding, no dividend (except in common stock) may be 
paid or declared or any distribution made on the conmon stock, 
and no common stock may be purchased, retired or otherwise 
acquired by MoPac, unless all accrued dividends on the 
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preferred stock for all preceding periods have been paid and 
a dividend In the amount of $1.25 per share on the preferred 
stock in respect of the then current quarter has been paid, 
or declared and a sum sufficient for the payment thereof 
set aside, and then only if the net assets of the carrier 
would be equal to at least $100 for each share of outstanding 
preferred stock. 

In the event of any liquidation, dissolution or winding 
up of the affairs of the MoPac (mergers, consolidations and 
transfers of all or any part of MoPac's assets not being 
included in such terms), holders of the new common stock 
will be entitled, after payment of $100 per share of preferred 
stock, plus accrued dividends to the holders of preferred 
stock, to their pro rata share of the balance, if any, of 
MoPac's net assets. 

Similar to preferred stock, each share of common stock 
will be entitled to one vote per share and cumulative voting 
rights in the election of officers. Also, owners of conmon 
stock will have no preemptive or preferential rights to 
purchase MoPac securities and their sharer will be fully 
paid and not liable to assessment. The common stock will 
not be entitled to any conversion rights and is not subject 
to redemption. 

The major differences between the Class B stock and 
the new common stock are that the common will have no 
preemptive rights, whereas the Class B stock has preemptive 
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rights to purchase additional shares of Class B stock, or 
securities convertible into, or exchangeable for, Class B 
stock. As previously stated, the voting rights of holders 
of the common stock will be different from the voting 
rights of the Class B stock. 

DIVIDEND LIMITATIONS 

As is the situation with respect to Class A and Class B 
stock, dividends on both new stocks will be affected by the 
provisions of constituent instruments of certain of MoPac's 
long-term debt which restrict payments of dividends on, and 
redemptions, purchases and retirements of, the carrier's 
capital stock. Three of such instruments contain restrictions 
whereby the carrier is required to designate from what funds 
and calendar year dividends are being declared. It may not 
pay dividends out of available net income for any calendar 
year or out of surplus for any calendar year unless available 
net income for such calendar year is sufficient to pay con- 
tlnga t charges with respect to such year. Since available 
net income was so sufficient in all preceding years to pay 
such charges, at least $83.4 million of the carrier's surplus 
as of December 31, 1972, on a pro forma basis reflecting 
consumnation of the plan, is unrestricted under such Instruments. 

STOCKHOLDERS' APPROVAL 

MoPac held a special meeting of stockholders on June 13, 

1973, for the submission of and voting on the plan of re¬ 
capitalization and amendment to its Articles of Association. 
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Prior to the voting, MoPac sent a proxy statement to all 
stockholders, outlining in detail the nature, scope and 
effect of the plan. Of the 1,865,702 shares of MoPac's 
outstanding Class A stock, 1,614,453 shares, or 86.5 percent 
of such shares outstanding, were voted in favor of the plan 
and amendment, and of the 39,731 shares of MoPac's out¬ 
standing shares of Class B stock, 33,148 shares, or 83.4 
percent of the amount of such shares outstanding, voted in 
favor of the plan and amendment. 

The shares present and voting in each class not owned by 
Mississippi or Alleghany were 474,902 shares of Class A stock 
and 14,062 shares of Class B stock, and of said minority Class 
A shares, 453,858 shares, or 95.5 percent of those present and 
voting, voted for the plan and amendment, and of the total 
14,062 shares of Class B stock, present and voting, 11,905 
shares of such Class B stock, or 84.7 percent of those present 
and voting, voted in favor of such plan and amendment. 

In connection with stockholders' approval, MoPac felt 
that a vote of a majority of each class of stock would be 
sufficient under the law to warrant approval of the plan. 
Nevertheless, its Board of Directors determined that, because 
of the Importance of the plan and the disparity of the 
Interests of the stockholders in the matter, the plan would 
not be Implemented unless it was approved by (a) the holders 
of 75 percent of the outstanding shares of the Class A stock. 
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including a majority of the shares of Class A stock voted 
(other than shares owned beneficially by Mississippi River 
or Alleghany) and (b) the holders of 75 percent of the 
outstanding shares of Class B stock, including a majority 
of the shares of Class B stock voted (other than shares of 
Class B owned beneficially by Mississippi or Alleghany). 

It is clear that the voting in favor of the plan exceeded 
that required by MoPac's Board of Directors in that a 
majority (more than 75 percent) of each class of stock as 
well as a majority of the minority holders of each class 
of stock voted to approve the plan. Also, the vote of 
approval here exceeds the mandate of the Commission in 
Missouri Pac. R.R. Co. Reorganization . 290 ICC 477, 493, 
requiring the "consent of at least a majority of the number 
of shares of common stock of each Class at the time outstand¬ 
ing" as a prerequisite to the alteration of the rights of 
holders of either class of stock, or the authorization of 
additional shares of either class or any other class. It 
is our view that the stockholders' vote of approval of the 
plan complies with the applicable federal law and MoPac's 
Articles of Association. 


ESTIMATED EXPENSES OF THE PROCEEDINGS 
MoPac estimates that the expenses to be incurred in 
connection with this proceeding and the disposition and ex¬ 
change of securities will be $87,500, consisting of legal and 
accounting expenses, expenses of the stockholders' vote, costs 
printing stock certificates, expenses of an exchange agent, 
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and other miscellaneous expenses. The largest item of ex¬ 
pense, which is estimated to be $50,000, is related to the 
vote of the stockholders. In view of the importance of pro¬ 
posed recapitalization and the complexity of the matters in¬ 
volved, we believe that the expenses of the proceeding are 
reasonable. 

TOTAL CAPITALIZATION UNDLR THE PLAN 

Under MoPac's proposal, the new preferred no-par shares 
will have a stated value of $100 a share and the new coumon 
will have a stated value of $6.25 a share. The total stated 
value of the 1,865,702 shares of preferred will be $186,570,200, 
and the stated value of 635,696 new common shares will be 
$3,973,100. Thus, the total capital stock account of MoPac 
will be $190.5 million, the same as under MoPac's present 
stock structure. MoPac's present corporate surplus is 
$165,668,000, and while the surpLus will not be affected by 
the issuance of new stock to replace present Class A and 
Class B stock, the $850 a sh o re payment to Class B stock¬ 
holders, totalling $33,771,350 will be charged to surplus. 

The present corporate surplus is adequate to cover that charge. 

Giving pro forma effect to the recapitalization and on 
the basis of debt as of June 30, 1973, the capitalization 
of MoPac under its proposed plan would be $566.9 million debt, 
$190.5 million stock, or a total capitalization of $757.4 
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million. Such capitalization would be generally similar 
to the present capitalization and would produce a favorable 
debt to equity ratio. 

MoPac's PURCHASES OF OTHER RAILROAD SECURITIES 
Because of the class vote conflict, MoPac, in recent 
years, has been unable to enter into successful merger 
agreements with other railroads. In order to maintain a 
healthy growth in competition with the rest of the industry, 
MoPac has invested substantial amounts in the securities of 
other railroads over the past several years. Beginning in 
1960, MoPac has expended $79 million in the purchase of 
securities of other railroads and has sold approximately $25 
million worth of thece securities, leaving a balance of 
approximately $54 million Invested in the securities of 
other carriers. Following is a summary of MoPac's purchases 
of securities in other carriers during the period 1960-1963: 


(1960 - 1963) 


Amount Invested 

Railroad 

Ownership 

$ 9,360,599 

Texas & Pacific Ry. 

96.6 

22,054,321 

Chicago & Eastern Ill. R.R. 

72.8 

6,718,600 

Missouri-Ill. R.R. 

99.9 

8,000,000 

Alton & Southern R.R. 

50 

33.663.764 

$79,797,284 

Santa Fe Industries 

* 

(25.705.656) 

$54,091,628 

Proceeds of Sale of Santa Fe 

Debentures 


* $7,958,108 Principal Amount of 6-1/47. 

Santa Fe Convertible Debentures 
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ANALYSIS AND SUPPORT OF THE PLAN 

Mr. John C. Burns, Vice President of Finance of Alleghany, 
formerly a partner in the New York Securities Co., and a 
specialist in transportation securities, analyzed the plan in 
terms of economic value for Alleghany and offered testimony 
as to the overall fairness of the plan. Using a two-fold 
approach. Witness Bums determined the present and prospective 
worth of MoPac, and evaluated the proposal in the light of 
those factors. Since MoPac has two classes of stock, he 
allocated the carrier's total worth between Class A and Class 
B stock. 

Witness Bums determined the worth of MoPac by multiplying 
its present earnings by a price-earnings multiple appropriate 
for securities of a railroad such as MoPac. He used MoPac's 
earnings of $25,000,000 in 1971 and $27,000,000 in 1972, 
and for comparitive purposes selected the Southern Railway 
and the St. Louis and San Francisco Railroad, as the two rail¬ 
roads most nearly comparable to the Missouri Pacific, pointing 
out that they were selling at a price-earnings ratio of 8:1. 

Using the multiple of 8, he estimated that MoPac would be 
valued at $200,000,000 to $216,000,000. However, he concluded 
that a multiple of 9 would more appropriately reflect the aver¬ 
age multiple over a longer term for sound railroad securities, 
and the use of that multiple would result in a value of $225,000,000 
to $238,000,000. Applying other favorable factors, such as 
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good management, traffic, geographical location and the ex¬ 
cellent debt structure, he estimated the present value of 
the equity to be from $240,000,000 to $250,000,000. 

Allocating this value between Class A and Class B stock, 
Witness Burns used the market price for Class A before settle¬ 
ment rather than the current market price. Using the range 
of $70 to $75 per share, he concluded that the Class A stock 
would have an aggregate market value of $130,000,000 to 
$140,000,000, leaving a value for the Class B stock of 
$100,000,000 to $120,000,000 million. 

On a present worth basis he valued the $850/16 share offer, 
embodied in the plan of recapitalization, at $2412 to $2457 per 
share of Class B stock. Witness Bums stated, however, that if 
Mississippi accepted all of the stock tendered, the offer would 
be worth $2450, in that the 16 shares would be worth $100 each. 
Assuming all of the shares of new common stock are tendered to 
Mississippi but that Mississippi takes only the minimum that it 
is required to take, namely, 400,000 shares, Alleghany would 
continue to hold 5.9 shares of common for each share of Class B 
stock previously owned by it, or a little more than 125,000 
shares. MoPac would then have outstanding 1.864 million shares 
of ct vertible preferred and 640,000 shares of common, but since 
the preferred is callable at $100 a share and convertible into 
common one year after issuance, and since MoPac expects to pay 
a dividend of $5.00 on both common and preferred, Witness Burns 
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concluded that the value of the new common and the new con¬ 
vertible preferred would be essentially the same. 

At the earnings used to evaluate the entire corporation 
($25-$27 million), these 2.4 million shares would earn $10.40 
to $11.25 each. At 9 times earnings they would sell at $93-5/8 
to $101-1/4. Multiplying these amounts by the 5.9 shares 
hereinbefore mentioned, and adding the remaining shares at 
$100 per share to the $850 cash consideration would result 
in a value of $2412 to $2457. 

Witness Burns used another method of valuation to deter¬ 
mine MoPac s prospective value discounted to current realiza¬ 
tion. Using the discounted prospective value method, he 
arrived at a fair market value of $90 million to $100 million 
for Class B stock. In reaching this conclusion, he considered 
the prospective earnings which could be realized by traffic 
growth, internal reorganization and other economies, giving 
great weight to the value of MoPac in a possible merger, and 
some weight to going concern value and book value as they might 
influence an appraisal should MoPac become nationalized. 

He used 1977 as a prospective future year on the ground 
that predicted economies, possible mergers or nationalization 
could not be expected to be fully effectuated in less than 
four years. While he stated the $97 million offer ($2450 
per Class B share) was on the low side of present worth, it 
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was higher than the value of MoPac in 1977 discounted to 
current value. Witness Burns felt that there was no likeli¬ 
hood of obtaining a sufficiently higher price for the Class B 
stock in 1977 to compensate Alleghany or other Class B holders 
for holding the security for four more years. Witness Bums 
concluded that both on a present value and a prospective 
value discounted basis, the offer of $850 and 16 shares of 
common stock for each share of Class B stock was adequate con¬ 
sideration. In his opinion, the value of the offer is approxi¬ 
mately $2450 per share, and this price reflects the approximate 
true economic value per share at the time of his analysis. 

The First Boston Corporation,^ through its Vice President 
and senior railroad analyst, Mr. F. Lee Jones, acting inde¬ 
pendently of the parties in the settlement agreement, evaluated 
the plan and stated that it was fair and reasonable for both 
classes of stockholders and beneficial to MoPac. Witness Jones 
supported the capitalized earnings method used by Witness Bums 
as a proper method in the evaluation of MoPac's stock. Using 
essentially the same data as Witness Bums, Witness Jones 
determined that on MoPac's 1971 and 1972 earnings, the value 
of Class B stock ranged from $2,139 to $2,592 per share on an 
average of $2,365 per share, a value within the range of Mr. 
Bums' evaluation. 


4 The First Boston Corporation, which deals in corporate and 
Government securities, has acted as financial adviser in con¬ 
nection with a number of railroad mergers in recent years. 
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Miss Isabel H. Benham, a specialist in transportation, 
finance and railroad securities, and First Vice-President of 
Shearson, Hamill & Co., Inc., investment bankers and security 
dealers, made a detailed statistical analysis of the plan and 
concluded that the plan was in the best interests of both classes 
of stockholders and MoPac. In reaching this conclusion, Witness 
Benham reviewed and analyzed a wide range of statistical data, 
including the complete financial history of MoPac, its capitaliza¬ 
tion, earning power, MoPac's past dividend policy, its annual reports, 
* :d various other statistical studies. Appendixes IV through IX 
contain the data from which her conconclusions are drawn. 
REASONABLENESS AS TO CLASS B STOCK : 

Among other things, Witness Benham offered an exhibit. 

Appendix IV hereof, showing the "Computation and Application 
of Available Net Income," as required by MoPac's mortgages and 
indentures, and allocating earnings after fixed charges to (1) a 
Capital Fund; (2) First Mortgage Sinking Fund; (3) interest on 
General Mortgage Series A bonds and applicable Sinking Fund; (4) 
interest on General Mortgage Series B bonds and applicable Sinking 
Fund; and (5) interest on Debenture bonds. She explained that 
dividends on the equities may not be paid out of "Available Net 
Income" or out of surplus for any calendar year unless "Available 
Net Income" for the calendar year is sufficient to pay the fore¬ 
going contingent charges, and arrearages, if any, have been made up. 
She then defined "Available Net Income" as the income of MoPac 
consolidated with its wholly-owned railroad subsidiaries after taxes 
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and fixed charges, calculated on the basis of Interstate 
Commerce Commission accounting practices. From these data, 
it was demonstrated that in the period 1963-1972 (inclusive) the 
"balance remaining" as determined on an Interstate Commerce 
Commission basis was sufficient to cover the $9.3 million dividend 
on the Class A stock in each year with the exception of 1971. 
However, if generally accepted accounting principles had been in 
effect during this period, dividends on the Class A stock would 
have been earned under the formula in only three of the last ten 
years and nothing would have been available for the Class B stock 
in seven of the last ten years. 

Appendix V compares balance available for dividends, dividends 
actually paid on Class A stock each year, the balance available for 
Class B stock and dividends paid on Class B stock for each of the 
years 1956-1972 (inclusive). Over the 17-year period, earnings 
available for dividends totalled $193.9 million, while dividend 
payments on the Class A stock totalled $123.7 million or about 
63.7B percent of the total. m view of this. Witness Benham 
represents that the Class A stockholders should be 
allocated 63.78 percent of the new share capitalization. 

With 1,864,352 shares of Class A stock outstanding, this would 
result in a new share capitalization of 2,923,098 shares (1,864,352 
divided by 63.78 percent, and would roughly approximate the 3,000,000 
shares proposed under the plan. Of this total share capitalization, 
the Class A would be entitled to 1,864,352 shares (one-for-one), but' 
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to provide for some flexibility, 2,000,000 shares have been 
authorized under the plan for the new preferred stock, leaving 
a balance of 1,000,000 shares for Class B shares or, assuming 
a value of $100 for each share, $100,000,000. 

In the 1964-1972 period, Class B shareholders have received 
$1.8 million in dividends, and MoPac proposes to pay Class B 
stockholders $33.8 million ($850 per share), or total payments 
to Class B stock of $35.6 million. Subtracting this sum from the 
balance available for Class B stock leaves $64.4 million to be 
satisfied with stock, or about 644,000 shares or 16.2 shar » for 
each Class B share, which approximates the 635,696 shares or 16 
shares per Class B share proposed under the plan. Witness Benham 
indicated that these data support the conclusion that Class B 
stockholders have been fairly and equitably treated in the plan 
particularly in respect to the share allocation. Appendix VI 
hereto contains the supporting data and the details of these 
calculations. 

Also, Witness Benham testified that the agreed-upon payment 
to the Class B shareholders of $33.8 million in cash is justified. 
Appendix VII hereto shows the number of Class A shares outstanding 
at the end of each year, the total amount of dividends if $5 
had been paid on Class A shares outstanding each year; and actual 
dividend payments. Appendix VTI shows that, if the $5 dividend 
had been paid in each of the last 17 years, total payments would 
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have been $158.2 million. Subtracting this sum from the cumula¬ 
tive "available" earnings of $193.9 million would leave a balance 
for Class B stock of $35.7 million. Since Class B shareholders 
have already received dividends totalling $1.8 million, $33.9 
million would remain for Class B stockholders, which is the 
approximate amount that they will receive in cash under the plan. 
However, Witness Benham asserts, there is no justification for a 
greater cash payment to Class B shareholders because available 
earnings not paid to Class A shareholders were required for the 
property. 

Summarized, Witness Benham's testimony as to Class B share¬ 
holders is that their treatment under the proposed plan is justi¬ 
fied on the basis of the development of the share capitalization 
previously outlined. The one-time cash payment gives Class B 
stockholders approximately the amount of available cash contributed 
to the surplus account after payments to Class A stock. Other 
benefits accruing to the Class B stock under the plan include the 
opportunity for representation on the Board of Directors, the 
prospect for greater annual dividends, a broader market for the 
new shares because of the enlarged number of shares, and the 
alliance of the interests of the Class B stockholders with those 
of Mississippi, the majority holder ot preferred stock, which will 
also have substantial holdings of common. 

REASONABLENESS AS TO CLASS A STOCKHOLDERS : 

Witness Benham's testimony, as documented in appendix VII 
hereto, shows that Class A stockholders have been paid a total 
of $123.7 million in dividends over the last 17 years, but if the 
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full $5 pei share dividend had been paid in each of these years, 
a total of $158.2 million would have been paid out. Stated 
differently, the contribution to earned surplus of $35.7 million 
results from the fact that Class A stock was not paid the full 
$5 dividend in the early years of MoPac. Since the MoPac's 
capital structure is being modified and the Class A stock is the 
senior equity, some recognition should be given to the Class A 
stock for the difference between actual dividends received and 
total dividend requirements on the stock. Nevertheless, Witness 
Benham believes that the plan is fair to the Class A shareholders 
because they will receive a somewhat better security. For example, 
they will receive a conventional ype of preferred stock rather 
than a hybrid, and the new preferred will be convertible with 
cumulative dividends. 

The Class A stockholders who receive on a share-for-share 
basis a new 5 percent cumulative preferred stock will have their 
position strengthened and will have a convertible privilege. Under 
the plan, the veto power of Class B stock will be eliminated by the 
alliance of the interests of the holders of the new preferred with 
those of Mississippi, the majority holder of the common. 

While the old Class A stock was a non-cumulative preference 
stock, it was able to receive dividends out of retained earnings 
in years in which current earnings were insufficient to cover 
dlvidt..us. However, the new preferred stock will have a cumulative 

- 31 - 
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dividend feature which assures payment of a $5 dividend before 
any dividends are payable on the common stock. Moreover, Witness 
Benham states, the new preferred stock should command a better 
market than the hybrid Class A stock because it is convertible 
into common stock, and in the present market environment, con¬ 
vertible preferred issues should be more attractive to tax-paying 
institutional investors. 

BENEFIT TO MoPac : 

According to Witness Benham, the plan is in the best interest 
of MoPac. The plan of recapitalization will eliminate the class 
vote and dividend conflicts between the Class A and B stockholders, 
which is beneficial to MoPac and all of its stockholders. Both 
Class A and Class B have one vote per share, and under the plan, 
the new preferred and common will each have one vote per share. 

Though the Class A presently has voting control of elections to 
the Board, it does not, as previously indicated, have unlimited 
control over major corporate decisions such as mergers or consoli¬ 
dations. On the other hand, the present Class B stock, even though 
it has one vote per share, has insufficient voti ig strength to 
elect a director, and so it, too, lacks control jvei major corporate 
decisions. As Indicated before, MoPac may not, without the consent 
of a majority of the outstanding shares of each class of its stock, 
merge or consolidate its properties. The recapitalization and te- J ®“ 
offer will give Mississippi a majority c? the new common as well as 
a majority of the new preferred. Thus, the interests of Mississippi, 
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the majority holder of both preferred and common will be allied on 
matters of mergers and consolidations and on matters of dividends 
with those of the other holders of the preferred and common. The 
plan thus will remove the dividend and class vote conflicts, will 
materially strengthen the position of MoPac with respect to mergers 
and consolidations, and will give management greater flexibility in 
policy decisions. 

EARNINGS POTENTIAL FOR THE NEW COMMON STOCK ; 

Appendix VIII hereof shows on a pro forma basis earnings per 

share of new common stock after preferred dividends and earnings 

per shart- on a fully diluted basis, all before extraordinary charges 

A recapitulation of this data is set forth below: 

Earnings per Share of Earnings per Share 

New Common _ Fully Diluted 

ICC BASIS GAAP BASIS ICC BASIS GAAP BASIS 


1972. 

$27.98 

$11.50 

$10.84 

$6.65 

1971. 

25.86 

13.82 

10.31 

7.24 

1970. 

19.71 

3.84 

8.74 

4.70 

1969. 

18.82 

7.58 

8.51 

5.66 

1968. 

15.52 

3.71 

7.67 

4.67 

3 Yr. av. 1970-72 

24.52 

9.72 

9.96 

6.20 

5 Yr. av. 1968-72 

21.58 

8.09 

9.22 

5.79 


Witness Benham states that the indicated dividend rate of $5 
per share on the new common would have been earned on an Interstate 
Commerce Commission basis in each of the last five years both on the 
new shares to be issued and after full dilution. On the basis of 
generally accepted accounting principles, earnings on the new shares 
to be issued and after full dilution would have averaged over $5 in 
the last three and five-year periods. Since each share of Class B 
stock is to receive 16 shares of new common, the payment, on a $5 
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dividend basis, would be equivalent to an $80 dividend on the 
old Class B stock, which is a substantially higher dividend than 
coulJ have been expected on the Class B stock. 

EARNINGS POTENT IAL OF THE NEW PREFERRED STOCK ; 

Appendix IX shows on a pro forma basis what earnings coverage 
through the new preferred dividend would have been in recent years 
it would have ranged from 1.23x to 1.37x in the last five years 
and would have averaged 1.33x in the most recent three-year period. 
Witness Benham states that MoPac's earnings protection for the 
senior equity will nor be altered by the plan of recapitalization. 

Based upon the foregoing statistical data, it was the con¬ 
clusion of Witness Benham that the proposed solution of the long 
drawn-out controversy between the two classes of MoPac stockholders 

was in the best interests of MoPac and each class of its stock¬ 
holders . 

CLASS B STOCKHOLDERS' EVIDENCE 
Ten Class B shareholders owning some 289 shares of Class B 
stock appeared at the hearing in opposition to the proposed plan, 
and offered testimony to the effect that the plan is unfair. 

Their testimony was generally similar in substance and in tenor. 

Most of them participated in the cross-examination of applicant's 
witnesses, and filed briefs. Mr. James C. Gabriel, though present 
during most of the hearing, failed to appear for his scheduled 
testimony on the final day of hearing. However, Mr. Gabriel was 
sworn at the beginning of the hearing, and many of his statements . 
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despite objections by MoPac and Alleghany, are matters of record. 
Since there are a total of some 922 corporate and individual 
Class B shareholders, we note that the number appearing at the 
hearing in opposition to the plan represents about 1 percent of 
the Class B shareholders. Also to be noted is the fact that the 
total number of Class B shares represented at the hearing constituted 
less than 1 percent of the Class B shares outstanding. The major 
thrust of their evidence is that the value of Class B shares is to 
be measured by book or equity value and that under this method, 
the consideration to be given for their shares is inadequate. 

Some of the Class B stockholders assert, and it is not disputed, 
that should the new preferred shares be converted into new common, 
as contemplated in the plan, the equity position of the Class B 
stockholders would be reduced from 61% percent to 25% percent. 

The evidence of the Class B shareholders is summarized below. 

Labelle Gillespie originally purchased 800 shares of MoPac 
common stock, which as the result of the reorganization became 
40 shares of Class B stock. She now owns 40 shares of Class B. 
Although her original investment in the stock was something in 
the neighborhood of $2,000, she concedes that her 40 shares are 
now worth $98,000 under the plan. Although Witness Gillespie 
does not consider herself to be a sophisticated investor, she 
indicated that she had made other successful investments as a 
short-term, in-and-out trader and speculator; she stated that 
she understood the proxy statement without assistance, that she 
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voted against the plan, and that her vote was properly recorded. 
Among other things Witness Gillespie asserts that the recapitali- 

• zation plan is "clearly illegal, on grounds of congenital defect 

as to origin of recapitalization containing internal merger; 
second, illegal on grounds of conspiracy to defraud; third, 

• fraudulent in text and effect, in abuse of high office, and in 

misapplication of law; fourth, completely unfair, unnecessary, 
undesirable, and a calamity; fifth, an absolute failure as answer 

• to the original plea made in the court in an effort to obtain 

better treatment as to dividends." She contends that Federal 
"law clearly states that reorganization and merger proposals 

• must originate by request of the groups of stockholders them¬ 
selves, and cannot originate by court order. Fiat, or court 
request," and that "the proposed plan," not having been requested 

• by Cla8S B stockholders, "may not be brought before the Commission 

for judgment, for it is already null and void." She states that 
the plan does not settle the dividend problem for Class B stock- 

^ holder; she requests the Commission to "veto the plan," and in 

lieu thereof, require a 95 to 1 split on Class B stock so as to 
"return voting control rightly to where it belongs." Witness 
Gillespie further states that "at best. Class B in accepting the 
new shares, reduces its equity to about half of its present retained 
income, and if it sells the shares to MRC it will be cashed out of the 
company for slightly more than a fourth its claim shown in the last 
annual report." Although Witness Gillespie complained of wrong- . 
doing on the part of the court which approved the plan, as well as 

455 


X 



F.D. No. 27346 


by officers and directors of MoPac, she admitted that she had 
no personal knowledge of any acts or conduct that would support 
such charges. 

Mr. Rollin W. Gillespie, a retired space scientist, owns 
15 shares of Class B which he purchased prior to 1950 for $6,500. 
The value of his stock under the plan would be $36,750. Mr. 
Gillespie offered a statement for the record, in which he states, 
among other things, that the proposed plan "unfairly transfers 
approximately $200 million in Class B equity along with corre¬ 
sponding earnings potential to Class A shareholders; he urges that 
as an alternative plan, the Class B shares be split on the basis 
of 95 to 1. He made numerous complaints against officers and 
directors of MoPac and Mississippi, charging fraud, conspiracy, 
or deceit but indicated that his opinions were derived entirely 
from matters of public record and that he has no personal knowledge 
of any acts of misconduct on their part. He feels that the plan la 
unfair to Class B stockholders because, among other things, the 
equity value of one share of Class B stock as of December 31, 1972, 
was $8,926 per share, as compared with the $2,450 which each share 
of Class B stock would be entitled to under the plan of recapitali¬ 
zation. 

To show the equity per share and earnings per share of each 
class of stock before and after the proposed recapitalization, 

Mr. Gillespie submitted the following sumnary: 
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Class A equity per share: 

Before 
After 

Class A annual earnings per share: 

Before 
After 

Class B equity per share: 

Before 
After 

Class B annual earnings per share: 

Before 
After 

Witness Gillespie calculated the total transfer of equity 
as follows: 


$ 100.00 
$ 202.93 

$ 5.00 

$ 10.84 

$8926.78 

$3246.68 plus $850.00 cash 

$ 447.66 
$ 173.44 


Equity of present 39,731 shares Class B 

39,731 x $8926.78 - $354,669,896 
Less cash paid to 21,243 shares Class B 

21,243 x $2450.00 - $ 52,045,350 
Less equity retained by 18,488 shares Class B 

18,488 x $4096.88 

Gain In equity held by Class A shareholders 
Less cost to Mississippi Class A shareholders 

21,243 x $1600.00 
Net gain to Class A shareholders 
Net loss to Class B shareholders 


$ 75.743.117 
$226,881,429 


$ 33,988,800 
$192,892,629 
$192,892,629 
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Mr. William Wesson, a stockbroker and a registered 
representative, owns 75 shares of Class B stock in his own 
name, 10 in a trust, and has an interest in 14 shares owned 
by an investment group. Of the latter shares, he stated initially 
that they were voted incorrectly, but upon being confronted with a 
proxy authenticated by an official in his brokerage firm, he con¬ 
ceded that the stock was counted by MoPac exactly as instructed on 
the proxy, and that all other shares of which he had personal 
knowledge had been counted exactly as voted. In addition to state¬ 
ments made by other Cla- B shareholders. Witness Wesson made 
specific assertions that the proxy statement was misleading. 

As a stockbroker, Mr. Wesson's recollection of when he acquired 
his stock and at what price was somewhat vague. However, he con¬ 
ceded that his average cost was less than $2,000 per share. 

Although Witness Wesson conceded that unanimity is not required 
for a recapitalization, he asserts, as did other Class B share¬ 
holders, that this recapitalization cannot be accomplished because 
of a "congenital defect" apparently because the recapitalization 
was approved as a compromise settlement by the District Court. 

Among other things, Witness Wesson restated the proposition that 
upon full conversion of the new preferred stock into common stock, 
the equity of Class B shareholders will be reduced from about 61 
percent to 25 percent; he also stated that under the Comnlssion't 
1954 plan of reorganization, the Class B stock is entitled to 
participate in any future prosperity that MoPac may enjoy, that based 

4 

on retained earnings the value per share of Class B stock Is $9,000 
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and the long range value la $25,000, that under the 1954 reorga¬ 
nization plan, Class B stockholders are entitled to receive the 
economic equivalent of the rights they surrender, and that the 
plan, if effectuated, will constitute an unconstitutional taking 
of the Class B stockholders' equity. 

As an alternative to the proposed plan of recapitalization, 
Witness Wesson presented a proposal which would not change the 
equity of either class of stock. He proposes that Alleghany sell 
its 21,243 shares of Class B stock to MoPac for $2,450 a share, 
that MoPac hold such shares as treasury stock for future corporate 
purposes, that the Class B stock be split 20 for 1, and that the 
Class A stock remain the same. The result of his plan, Witness 
Wesson asserts, would be to give Mississippi 51.8 percent of 
voting control and the minority stockholders of Class A and B 
48.2 percent voting control. Witness Wesson asserts that the 

advantages of his plan ate (1) the equity of the shares would 

» 

remain undisturbed, (2) MoPac would realize a gain because it 
would acquire 21,243 shares, presently valued at $9,000 a share, 
at a cost of $2,450 per share, (3) MoPac could eliminate dollar- 
waste because it would not have to pay out the $33,771,350 (39,731 
shares times $850), (4) Alleghany would own no stock, (5) Missis¬ 
sippi would maintain voting control, (6) that MoPac would have 
424,860 shares of Class B stock in its treasury for mergers and 
other corporate actions, (7) the 20 to 1 split for Class B stock 
would repair an old injury to Class B stockholders growing out of 
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the 1954 reorganization plan, and (8) the plan would provide 
more balanced voting control and should increase the performance 
of fiduciary obligations on the part of MoPac's Board of Directors. 

Also, Witness Wesson complained of errors by the Coranission 
with respect to the 1954 plan of reorganization and he seeks 
redress in this proceeding. He states further that over the 
years there have been "numerous acts of denegation, denigration, 
and conspiracy" on the part of directorates of MoPac and Missis¬ 
sippi, but conceded on cross-examination that he had no personal 
knowledge of any wrongdoing on their part. Witness Wesson com¬ 
plained that the proxy statement sent to stockholders prior to 
voting on the plan was misleading, and indicated that he had made 
a similar complaint in writing to the Securities and Exchange 
Commission, his particular complaint being that the proxy state¬ 
ment did not fully reveal the fact that the equity of Class B 
stockholders would be reduced. On cross-examination, however, 

Mr. Wesson conceded that the Securities and Exchange Commission 
responded to his letter in writing and advised him that the proxy 
statement Included all material information necessary for the 
exercise of prudent Judgment. 

Mr. John Charles Valani, a registered representative of a 
brokerage house, owns 12 shares of Class B stock for which he 
paid an average price of $1,145 per share. He voted against the 
plan, and his vote was properly recorded. He has never recoranrnded 
the purchase of Class B stock to his customers because he considered 

l 

it too speculative. Witness Vaiani's testimony covered a broad 
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range of topics similar to that of other Class B shareholders. 
Among other things, he stated that the Class B shareholders who 
voted for the plan did so under a misrepresentation of fact, that 
the plan is based on "court fiat," that it destroys the integrity, 
character and legal rights of Class B stockholders, that the plan 
violates the 1954 reorganization plan approved by the Commission 
and the Federal courts, that the value of one share of Class B 
stock is now worth over $8,900 in retained earnings, and if the 
plan is approved, it will violate the due process clause of the 
Constitution. He complained that the value of land owned by MoPac 
was understated and made allegations of misconduct on the part of 
MoPac and its Board of Directors, making specific reference to 
MoPac's annual reports to stockholders relating to the value of 
Class B stock and earnings per share. Also, Mr. Vaiani complained 
about improprieties in the proxy statement and has made similar 
complaints to the Securities and Exchange Commission. 

As an alternative to the proposed plan, Mr. Vaiani requested 
that MoPac's present capitalization be changed by splitting Class 
B stock on the basis of 89 to 1, restoring Class B stock voting 
strength in proportion to retained earnings and provide it with 
the representation it needs on MoPac's Board of Directors. 

Mr. John J. Phillips, Jr., owns 3 shares of Class B stock 
which he voted for the plan. He spent about 8 hours reviewing 
the court files in the Levin dividend suit and has no personal 
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knowledge of any wrongdoing by MoPac except the impression he 
derived from those files and other matters of public record. 

Though Mr. Phillips felt that he would suffer a loss on his 
shares under the plan, he conceded that the purchase price of 
his stock ranged from a low of $760 to a high of $1,150 a share. 

Mr. Phillips stated that if there was any practical alternative 
to the plan, he would not have agreed to it; he feels that he was 
mislead; that full disclosure was neither attempted nor accom¬ 
plished, and further that his vote in favor of the plan should 
be treated as null and void. 

Summarized,the position of the Class B stockholders through¬ 
out the hearing and on brief is (1) that the 1956 plan of reorgani¬ 
zation created an "immutable" contract with the Class B stockholders 
which cannot be altered over the dissent of a single shareholder; 

(2) that each Class B shareholder is entitled to receive book value 
for his shares; (3) that the Levin dividend suit was based on a 
claim for dividends and that it was "illegally changed" to a suit 
for recapitalization, resulting in a "congenital defect" which 
precludes approval; (4) that in the 1956 reorganization this Commis¬ 
sion deprived the Class B stockholders of $130,000,000 in book value, 
(5) that the proxy card and proxy statement were false and mislead¬ 
ing; (6) that improprieties were committed by MoPac and Mississippi 
and their Boards of Directors depriving them of better dividends and 
depressing the value of their stock; (7) that all of the setters 

l 

complained of were accomplished by conspiracy, fraud and deceit on 
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the part of MoPac and Mississippi and their Boards of Directors; 
and (8) that the plan is unconstitutional in that Class B share¬ 
holders will receive less than what they are required to surrender. 

Some of the Class B shareholders complained that they had no 
legal counsel and could not afford it; they asserted that Class A 
shareholders were being represented by MoPac's counsel at no cost 
to them and apparently because of this, they felt that the Commis¬ 
sion should either furnish them with counsel or direct MoPac to 
pay their attorney's fees. Also, some of the Class B shareholders 
requested the Commission to determine that the proceeding is within 
the language and spirit of section 20b and that appropriate findings 
thereunder be made. 

Oscar Gruss & Son (Gruss), a holder of $154,000 face amount 
of MoPac's 4-3/4 percent Series A general Income Bonds, $83,500 
face amount of 4-3/4 percent Series B General Income Bonds and 
$1,246,300 face amount of 5 perc* 1 '. debentures. Though present¬ 
ing no evidence at the hearing. Grass filed objections (brief) 
objecting to the proposed plan. Among other things, Gruss contends 
that the plan involves a conspiracy between the controlling Class 
A and Class B shareholders by which they plan to materially enrich 
themselves at the expense of the holders of senior debt securities; 
that the plan is unfair to the holders of General Income Bonds and 
Debentures; and that it violates the plan of MoPac'e reorganization 
approved by the Commission in 1954 and the indentures under which 
such securities were issued. 
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The Gruss brief characterizes the plan as a business deal 
designed to enrich Mississippi and Alleghany to the detriment 
of MoPac and to the holders of its debt securities. Further, 
Gruss contends that the payment of $850 for each share of Class 
B stock, as proposed, is nothing more than a payment of back 
dividends, and it questions the propriety of the payment through 
borrowing or from income or surplus. Also, Gruss believes that 
the plan, if effectuated, will present the possibility of creat¬ 
ing a holding company to which non-railroad assets could be 
transferred, thereby jeopardizing the rights of holders of debt 
securities. In view of the above, Gruss requests us to deny the 
application or in the alternative, to impose the following condi¬ 
tions and restrictions: 

(1) Establish an adequate sinking fund for the Income 
Debentures. 

(2) Prohibit redemption of stock while any Income Bonds 
or Debentures are outstanding- 

(3) Provide that the Income Bonds and Debentures should 
be called on a lot basis before borrowed funds are pild to 
Class B stockholders as a dividend. 

(4) Place restrictions on Mlnsisslppi to effect major 
changes to the detriment of the Bondholders. 

(5) Place restrictions on the payment of dividends 
while Income Bonds and Debentures are outstanding. 

(6) Change the Income Bonds and Debentures to fixed 
Interest bonds. 
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(7) The Interstate Commerce Commission should fully 
investigate the proposed recapitalization, its effect on 
Motac and on the bondholders and its effect on the 1956 
plan of reorganization, and require such other provision* 
as it may deem appropriate. 

DISCUSSION AND CONCLUSIONS 

A threshold issue to be determined in this proceeding 
is whether the application is subject to the provisions of 
section 20b of the Act, known as the Mahaffie Act. The ques¬ 
tion arises because of a ^ommiasion order of August 13, 1973 
(requiring MoPac to give notice of hearing to stockholders), 
which indicated that the plan involves the modification of 
MoPac's financial structure and the alteration or modification 
of securities within the purview of section 20b. Some of the 
Class B shareholders contend that the proceeding comes within 
section 20b. MoPac argues that it does not, asserting that it 
can legally effect the plan of recapitalization by an amendment 
to its Articles of Association pursuant to the law of Missouri. 

Section 20b(l) provides in part that it shall be lawful 
with the approval and authorization of the Commission for a 
carrier to alter or modify any provision of any class or classes 
of its securities. Section 20b(7) provides that the provisions 
of section 20b"are permissive and not mandatory, and shall not 
require any carrier to obtain authorization and approval of the 
Commission hereunder for the making of any alterations or modifi¬ 
cation of an^ provision of an^ of it' securities or of any class 
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thereof or of any provision of any mortgage, indenture, deed of 
trust, corporate charter, or other instrument, which it may be 
able lawfully to make in any other manner , whether by reason of 
provisions for the making of such alteration or modification in 
any such mortgage, Indenture, deed of trust, corporate charter, 
or other instrument, or otherwise: ..." 49 U.S.C. l20b(7) 

(Emphasis supplied). 

The language of section 20b(7) is plain and unequivocal. 

In effect, if states that a carrier need not seek Commission 
approval to modify its financial structure or alter any provision 
of its securities if it can do so by any other lawful manner. 
Section 20b(7) thus permits a carrier to elect to proceed under 
section 20b or to accomplish the modification of its securities 
in any other lawful manner but provides that section 20a will 
continue to be applicable. Section 20b recognizes that a carrier 
may alter its securities in a lawful manner by reason of the 

specific provision of section 20b(7). While stock is not 

* 

specifically mentioned in section 20b(7), a share of stock is a 
security and is therefore within the scope of the permissive 
language of section 20b(7). The use of the phrase "corporate 
charter" in section 20b(7) can only refer to stock and thus it is 
clear that Congress intended to include the reorganization of stock 

d 

within the language of that section. If there is any doubt in the 
natter, that doubt is dispelled by the legislative history of 
section 20b. In this connection, attention is invited to the 
following statement of Congressman Wolverton, House Manager for 
H.R. 2298, which became section 20b: 
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"The amendments made to the bill as it passed 
the House are fully acceptable to your conferees. 

They broaden the coverage provided by the House to 
include a permissive procedure for voluntary reor ¬ 
ganiz ation of stocks as well as bonds, apd use of 
this procedure by railroads nov in bankruptcy pro¬ 
ceedings. This use, however, ... 1 permissive and 

not mandatory ..." 94 Cong. Rec. 3500 (1948). 

/Emphasis supplied/ 

Thus, it seems clear that the language of section 20b(7) 
as well as the legislative history of section 20b shows that 
section 20b is permissive and that section 20b(7) provides an 
optional method of altering a railroad's financial structure 
by authorizing the carrier to accomplish the alteration by any 
lawful manner other than the procedures of section 20b. In 
short, section 20b does not create the exclusive means under 
which a railroad can effectuate the modification or alteration 
of its financial structure. It gives the carrier the option to 
select alternative means. 

We do not necessarily agree with MoPac that if it had 
elected to proceed under section 20b, the Conmission's juris¬ 
diction over the proceeding would have been doubtful merely 
because of MoPac's sound financial condition. See Boston & M. R. 
Securities Modification . 275 I.C.C. 397, 275 I.C.C. 527, 275 I.C.C. 
752, and 282 I.C.C. 750. Cf., Western Maryland Railway Co""’>anv 
Securities Modification. 290 I.C.C. 445, reversed in Woo^ v. United 
States , 132 F. Supp. 586. It is not necesffry, however, to decide 
that question here because MoPac oas elected not to seek Commission 
approval under 20b. 
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We do, however, agree with MoPac that section 20b provides 
an optional method under which a railroad may effect a modifica¬ 
tion of its financial structure and that a carrier may elect not 
to invoke the provisions of 20b in a situation where i can 
accomplish the modification by any other lawful manner. As 
indicated, MoPac has elected to bypass section 20b and has chosen 
to effect its recapitalization by amending its Articles of Associa¬ 
tion in accordance with Missouri law. We believe this approach 
conforms with the provisions of section 20b(7). 

Section 388.220 Revised Statutes of Missouri, 1969, provides 
for Amendments to Articles of Incorporation and expressly provides 
for the reclassification and exchange of shares of railroad stock. 
Section 388.220 provides that a railroad corporation may amend 
its articles of incorporation froi. time to time to exchange, 
classify, reclassify or cancel all or any part of its shares, to 
change the designation of all or any part of its shares, to change 
the preferences, qualifications, limitations, restrictions and 
special or relative rights including convertible rights in respect 
of all or any part of its shares and to create a new class or 
classes of stock and to define the preferences, qualifications, 
limitations, restrictions, and the special or relative rights of 
the shares of such new class or classes. 
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Article IX of MoPac's Articles of Association^ provides 

that: 

"Except as otherwise expressly provided in 
these Articles of Association, the rights of all 
holders of capital stock of the Company are sub¬ 
ject to change, alteration, abrogation or repeal 
in any manner now or hereafter permitted by t’le 
laws of the State of Missouri or other applicable 
law." 

While we need not undertake to apply or interpret the State 
law of Missouri, we nevertheless conclude that MoPac's proposed 
plan of recapitalization through amendment of its Articles of 
Association and its charter is a proper method of effecting 
recapitalization within the permissive language of section 20b(7) 
and that therefore the plan does not require our approval under 
section 20b. Accordingly, the order of August 13, 1973, to the 
extent that it confHcts with the conclusion herein reached, is 
modified. We further conclude that ppllcation herein is an 

application under section 20a of the Act and presents only a 
request for Commission authority to issue securities described 
in the application to effect the plan. However, while we decline 
to expressly approve or disapprove the plan of recapitalization 
under the provisions of section 20b, we nonetheless have a 
responsibility to examine the plan to ascertain whether it is 
within the purposes and objectives of section 20a and otherwise 
meets the public interest test prescribed by section 20a. 

'’This term means the same as Articles of Incorporation. 
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Another matter raised at the hearing requiring consideration 
is whether Mississippi .weeds Commission authority to control MoPac. 
This question arises because as a result of the plan, the veto 
power of Class B shareholders will be eliminated and Mississippi 
will acquire additional MoPac stock as well as complete and 
unfettered control over MoPac. We do not believe that Mississippi 
needs authority to control MoPac since it already lawfully controls 
MoPac through stock ownership. Texas &Pac. Ry. Co. - Control - 
Kansas. 0. & G. Rv. Co. . 324 I.C.C. 309, 324; Missouri Pac. R, 
oo, - Control - Chicago & E. I, R. Co. . 327 I.C.C. 279, 323, 324; 
and St. Louis SW Rv. Co. - Pur. - Alton & S.R. , 331 I.C.C. As 
indicated,Mississippi owns approximately 62 percent of the 
1,865,702 shares of MoPac's Class A common stock and Class A 
common stock represents 98 percent of the voting stock of MoPac, 
the remaining 2 percent being owned by Class B common stockholders. 
We note that there is no restriction in any of the above cited 
cases against Mississippi acquiring additional stock in MoPac. 

We believe that our holding in Peoria & E. Ry. Co. v. New York 
Central R. Co. . 334 I.C.C. 131, is governing here. In p eoria, the 
Coamission held that a carrier which already had lawful control of 
‘ another carrier through stock ownership is not required to obtain 
Commission approval to Increase the amount of such ownership, 
concluding that: 

"The Commission's initial finding that control is 
in the public in''rest necessarily contemplates (unless 4 

limitations are specified) that the controlling influence 
of the parent-to-be will encompass all of the various 
corporate transactions conducted by the subsidiary-to-be 
and that, except for transactions such as mergers, leases, 
operating agreements, or security transactions, which, in 
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any event, require separate and additional Commission 
approval under specific provisions of the act , the 
exercise of such controlling influence is approved." 

(Emphasis supplied). 

The Commission specifically overruled the "further control" 
concept adherred to in prior years, stating that "there is no 
acquisition of control within the meaning of section 5(2) when 
a carrier lawfully controlling another carrier through stock 
ownership increases the percentage of its holdings of the con¬ 
trolled carrier's stock ..." 334 I.C.C., supra , at 154. 

Mis8issippi now has control of MoPac subject to the veto 
power of Class B shareholders in respecc to certain corporate 
actions. Thus, as a result of this transaction, it cannot be 
said that Mississippi is acquiring control under section 5. 

At most, the control now held by Mississippi will be perfected 
by the elimination of the veto power of Class B shareholders and 
not bj the acquisition of additional stock in MoPac. We conclude, 
therefore, that Mississippi has lawful control of MoPac and that 
it needs no further authority under section 5(2)(a) to acquire 
additional stock in MoPac. 

Section 20a(2) provides in pertinent part that it shall be 
unlawful for any carrier subject to part I of the Acc to issue 
any share of capital stock unless and until And then only to the 
extent that, upon application by the carrier, the Comission by 
order authorizes such issue. Section 20a(2) further provides that 

o 

the Commission shall make such order only if it finds that such 
issue: 
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"(a) is for some lawful object within its 
corporate purposes, and compatible with the public 
interest, which is necessary or appropriate for or 
consistent with the proper performance by the car¬ 
rier of service to the public as a common carrier, 
and which will not impair its ability to perform 
that service, and (b) is reasonably necessary and 
appropriate for such purpose." 

Under the criteria of section 20a(2), it is necessary to 
find, among other things, that the proposed issuance of stock 
is compatible with the public interest. The phrase "compatible 
with the public interest" means not contradictory or hostile to 
the public interest. In Re Chicago, R.I. & P. Ry. Co_^, 168 F.2d. 

587, Chesapeake 5. 0. R. Co. - Control - Balti more & 0. R. Co^., 317 
I.C.C. 261, 285, and Ill. Gulf R. Acqui sitlon--C. M. & 0., et Al*.. 

338 I.C.C. 805, 874. In Pacific Power and Light Co. v. Fed \1 
Power Conmission . Ill F.2d. 1014, 1016, it was held that the 
phrase "consistent with the public interest" does not connote a 
public benefit to be derived or suggest the idea of a promotion 
of public interest. Instead, the thought conveyed is merely one 
of compatibility or the concept of not being hostile to the public 
interest. In cases involving the rights of stockholders we have 
previously held that the rights of stockholders are a part of the 
public interest. Therefore, in appraising any transaction affect¬ 
ing the rights of stockholders, it is incumbent upon us to see 
that the interests of minority stockholders are protected and 
that the overall proposal is just and reasonable as to those 

stockholders. Schwabacher v. United States , 334 U.S. 182, 198, 201. 

6 
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Thus, it becomes necessary to evaluate the proposed plan of 
recapitalization and determine whether it is within the pur¬ 
poses and objectives of section 20a(2) and meets the public 
interest test prescribed therein. We hold that the proposed 
plan is fair and reasonable to all stockholders and otherwise 
ful .y complies with the requirements of section 20a(2). In 
reaching this conclusion, we have given consideration to the 
negotiated agreement embracing the plan of recapitalization, 
the value per share of the Class A and Class B stock, the 
consideration to be paid for each share of existing stock, 
the evidence of the parties at the hearings, and their argu¬ 
ments and contentions on brief. In addition, we have given 
consideration to the fact that the elimination of the veto 
power held by Class B stock will simplify MoPac's capital 
structure and that the conversion feature of the new preferred 
may result in an all-common stock structure. Moreover, the 
proposed plan will provide an effective means for the payment 
of higher dividends; it should render equity financing more 
feasible, more equitably distribute the voting power among *-he 
stockholders, eliminate the confusion between the position of 
Class A and Class B shareholders and thus enable MoPac to more 
effectively plan a more efficient and economical transportation 
system, including mergers with other railroads. 

We note that the plan was embodied in an agreement between 
MoPac, Mississippi, and Alleghany after extended arms-length 
negotiations, and that the negotiations leading to the agreement 
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were participated in not only by lawyers representing the 
parties and by executives and financial officers of the 
involved corporations, but also by independent financial 
analysts and investment advisers specializing in corporate 
and transportation finance. Because of the substantial 
Interest of Alleghany in the matter, it represented its own 
interest in the negotiations, and by requiring that minority 
stockholders be accorded equal treatment, it thus represented 
with equal vigor the interests of Class B stock as a whole. 

In the suit for higher dividends by Class B shareholders, the 
court concluded that the settlement agreement was a reasonable 
compromise to a difficult problem, observing that stockholders' 
litigation is notably difficult and unpredictable, and although 
the court was careful not to forecast the outcome of the stock¬ 
holders' litigation, it nevertheless stated that the outcome is 
doubtful and the likelihood of recovery by the Class B stock¬ 
holders is questionable. As an alternative to the continuance 
of the litigation, the court approved the settlement, stating 
that it falls within the range of reasonableness. See Levin et al. 
v. Mississippi River Corporation et al. . supra . We believe that 
the results reached by the negotiators and the court under a high 
standard of fiduciary responsibility were clearly designed to serve 
the best interest of both classes of stockholders. 

Following the court's decision approving the settlement 
agreement, the plan was approved by an overwhelming majority of 

« 
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MoFsc'a stockholders, including a majority of the minority stock 
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of each class. Notwithstanding this, we deem it necessary to 
determine whether the stockholders will receive fair value for 
what they will surrender and whether the plan is compatible with 
the public interest. 

As indicated, each share of MoPac's present Class A stock 
will be entitled to one share of new cumulative convertible 
preferred stock without par value, and each share of MoPac's 
Class B stock will be converted into 16 shares of new common 
stock, plus a right to receive $850 in cash from th e carr ier 
for each share of Class B stock. Since the new common stock 
is valued at $100 a share, the exchange rate of 16 shares of 
new common for 1 share of Class B stock plus $850 in cash 
results in a price of about $2,450 for each share of Class B 
stock. The dispute among Class B shareholders is whether they 
are receiving the economic equivalent of what they are giving up, 
and this, in turn, depends upon the present value of Class B stock. 
MoPac used several methods of evaluating both classes 
of stock and concluded that the value of the offer of $2,450 for 
each share of Class B stock reflects the approximate economic 
value of each share of Class B stock. As indicated, MoPac 
through an Alleghany witness, used the capitalized earnings 
method to determine separately the present and prospective worth 
of MoPac and allocated the total worth of the corporation between 
both classes of stock. Using MoPac's earning of $25 million in 
1971, and $27 million in 1972, to which was applied a price earn¬ 
ings ratio of 9:1, the present value of the equity ranged between 
$240 million and $250 million. In allocating the total value 
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between Class A and Class B stock, the market value price of 
Class A stock before the settlement agreement was taken into 
account.^ Using a price of $70 to $75 per share for Class A 
stock, which was the market range before settlement, the Class 
A stock has an aggregate value of $130 million to $140 million, 
leaving an aggregate value of between $100 million and $120 
million for Class B stock. On the present worth basis, the 
value per share of Class B stock ranges between $2,512 and $2,457 
per share. The prospective value of MoPac in 1977 discounted to 
current realization resulted in a value of $90 million to $100 
million for Class B stock and a slightly less value per share. 

Thus, the offer of $2,450 a share for Class B stock is approxi¬ 
mately the same as the value of Class B stock on the basis of 
MoPac's present worth and somewhat higher than the value of 
MoPac in 1977 discounted to current worth. An independent 
financial adviser, who also used the capitalized earning method, 
concluded that the value of Class B stock based on MoPac's 1971 
and 1972 earnings ranges from $2,139 to $2,592 a share, or an 
average of $2,365 a share. We believe that the allocation of 
value to Class A stock on the basis of market value is a realistic 
approach and that after deducting the market value of Class A stock, 
the remainder of the value may reasonably be allocated to Class B 
stock. The same method cannot be used for both classes of stock 

^Class A stock is traded on the New York stock exchange, is 
traded on a broad market, and has an active market value; , 

Class B stock is traded on the over-the-counter market and the 
traders are few. The market range for Class B stock has been 
between $1,100 and $2,500 a share. 
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because Class B stock is lightly traded over the counter, its 
traders are few, and the price is too fluctuating. Howevi :, 
the Class A stock has an active market, with almost 700,001./ 
shares held by the public, and its fair value can be realistically 
determined by the realities of the market place. On the other 
hand. Class B stock has no active market and thus cannot reason¬ 
ably be valued by market prices. We note, however, that with a 
price ranging between $1,100 and $2,500 a share, the average 
price per share of Class B stock would be considerably less 
than the value determined on the capitalized earnings method. 

We have frequently held that a railroad's earning power 
is the primary determinant of value and that future earnings 
that have a reasonable prospect of realization have an important 
bearing on value. See Seaboard Air Line R. Co. ~ Merger - Atlantic 
Coast Line . 320 I.C.C. 122, 193; Schwabacher v. United States . 
supra . Current and historic earnings may properly be considered, 
and with varying degrees of emphasis, future earning may be a 
reliable criterion of current worth. Consolidated Rock Co. v. 
DuBois . 312 U.S. 510, 526. Thus, the capitalization of earnings 
method used here to determine present and prospective worth is a 
treasonably conventional and generally accepted method for deter¬ 
mining the value of stock. We accordingly conclude that the offer 
of $2,450 per share for Class B stock approximates its value per 
share under the capitalized earnings method employed in this 
proceeding and represents fair value. Although the settlement 
agreement was negotiated at arms length, and the parties were 
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presumably capable of determining their own beat interest, it 
nevertheless appears that the settlement agreement though fair 
to all parties gave the benefit of doubt to the Class B stock¬ 
holders. It is not our function, however, to revise the agree¬ 
ment unless there is some aspect of it that is contrary to the 
public interest. In our opinion, the proposed plan is not con¬ 
trary to the public interest. In fact, considering the benefits 
to each class of stock and the advantages to the carrier, it is 
our conclusion that the plan of recapitalization will be in the 
best Interest of the stockholders and the carrier and will be 
compatible with the public Interest. Our conclusion is supported 
by the evidence of record, including the statistical data 
presented by Witness Benham whose share capitalization method 
based upon available earnings and dividend payments over a 17- 
year period form the basis for her conclusion that the exchange 
rate provided for in the settlement agreement for both classes 
of stock is reasonable. We believe that the detailed statistical 
data presented by Witness Benham is entitled to considerable 
weight. 

Based on value, it is our opinion that the exchange ratio 
for the Class A stock is also'fair. In addition, the position 
of the new preferred stockholders, formerly Class A stockholders, 
will be strengthened because they will be receiving convertible 
pr< 'erred stock and a right to cumulative dividends—features 
whi> .1 "he present Class A stock does not possess—and the new 
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preferred should therefore command a better market than the 
Class A stock. As indicated, we are convinced that bayed upon 
conventional methods of valuation, Class B stockholders will be 
receiving in the form of stock and cash (16 to 1 plus $850) the 
approximate quid pro quo of the Class B stock they will be sur¬ 
rendering. Additionally, Class B stock will receive additional 
benefits in that they will have an opportunity for representation 
on the Board of Directors, the potential for higher dividends and 
a better market for the new common s'ock because of a greatly 
enlarged number of shares. 

Also, there are numerous benefits to MoPac, the foremost of 
which ia the elimination of the class vote and the dividend con¬ 
flict between Class A and Class B shareholders. After the 
recapitalization, Mississippi will own a majority of the new 
common as well as the preferred, and the veto power will be 
eliminated. Thus, MoPac will have more stability in management 
•Jnd greater flexibility in policy decisions particularly with 
respect to mergers end consolidations. Even though MoPac is 
borrowing $15 million and possibly more to make the cash payments 
required by che plan, it is our view that this will not impose a 
financial strain on the carrier. There is no doubt that the plan 
and the issuance of the necessary securities to effect the plan 
are for a lawful objective within the carrier's corporate purposes, 
appropriate or necessary for lea proper performance of service to 
the public as a common carter, and will not impair hts ability to. 
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perform that service, and are therefore in the public interest. 
Finally, we believe that the elimination of Alleghany's owner¬ 
ship in MoPac's stock is a matter that tends to promote the 
public interest. See Alleghany Corporation--Ccntrol and 
Purchase—Jones Motor Co.. Inc. - and Control Erie Truckin g 
Company , 109 M.C.C. 333. 

In reaching our conclusions, we have examined the evidence. 


statements, arguments and contentions of the protestants and find 
that they are insufficient to overcome our findings that the plan 
is fair to all stockholders as well as to the railroad and that it 
is therefore in the public interest. Protestants' claim that the 
value per share of their Class B stock is almost $9,000 a share 
1 is based upon a misconception that the value of stock is to be 

measured solely by book value or equity value. The terms "book 
value" and "equity value" mean the same thing, and neither the 
) courts nor this Commission have accepted book value alone as the 

norm for determining the fair value of stock. See Seaboard A ir 
Line R. Co. - Merger - Atlantic Coast Line , supra , at 193; 

) Schwabacher v. United States , supra . As Indicated, the predomi¬ 

nant factor in determining the fair value of railroad stock is the 
earnings of the railroad, Louisville & N. R, Co. - Merger, 295 
^ I.C.C. 457, an<i the applicant has properly used the capitalised 

earnings method to compute the value of the stock here. See 
Boston & M. R. Securities Modification . 275 I.C.C. 397, 431. 

^ Equity or book value is of significance only in the event of 

MoPac's liquidation or nationalisation. Moreover, land values 
are of little or no significance in determining the value of stock. 
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In view of MoPac's healthy financial condition, the possibility 
of either liquidation or nationalization appears remote. But, 
even assuming that MoPac may be liquidated at some future date, 
the chances of stockholders recovering the book value of their 
stock are minimal. From past experience, we note that stock¬ 
holders very .arely recover book value on liquidation. Upon 
liquidation, liquidation value then becomes the norm. At any 
rate, the rights of stockholders and the value of their respec¬ 
tive stock is to be measured by earnings power rather than upon 
book value which may never be realized. 

With respect to equity value, protestants assert, and the 
facts are not disputed, that the portion of the plan calling 
for the conversion of new convtrtible stock into new common, 
will result in a change in the equity of Class B stockholders, 
reducing it from 60 to 65 percent to about 25 percent. Because 
of this, they argue that the plan has the effect of depriving 
them of their property without just compensation and is therefore 
violar.ive of the due process clause of the United States Consti¬ 
tution. The short answer to that argument is that Class B share¬ 
holders are receiving value for value baced upon rtc gnized methods 
of valuation and that book or equity value has littl or no 
significance in the evaluation of stock. What is being changed 
is a potential value on liquidation which as indicated above, can 
rarely, if ever, be realized. In short, they are being deprived 
of a bookkeeping entry rather than a real, tangible asset. More- 4 
over, every recapitalization contemplates a change in the equity 
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position of stockholders, and the law recognizes that it may be 
accomplished with the consent of the majority of the shareholders, 
and in some situations, without their consent. In Missouri Par. 
R ^Co. Reorganization , supra, at 493, the Conmission foresaw the 
possibility of MoPac's recapitalization and the alteration of the 
rights of shareholders, and imposed a condition that such altera¬ 
tion should not occur without consent of at least the majority of 
the shares of each class of stock. MoPac has more than complied 
with this requirement. If the argument of protestants were to be 
accepted, corporate recapitalization could never be accomplished 
without the unanimous cons-nt of all stockholders. So long as 
provision is made in the recapitalization plan for giving stock¬ 
holders the approximate equivalent o« what they are surrendering, 

*s the plan does in the instant proceeding, the claim of an unlaw¬ 
ful taking of property has no merit. Under the circumstances 
here, it may not reasonably be concluded that Class B stockholders 
•re being deprived of their property or property rights in violation 
of any provision of law or the Constitution. 

Contrary to protestants' contentions, the Commission's 
decision in Mi ssouri Pac ^_ R._ Co. Reorganization aupra . approving 
MoPac's reorganization, does not constitute a bar to MoPac's 
present plan or recapitalization. In this regard, protestants 
assert that the reorganization plan is the "law of the land," 
is an immutable contract between the carrier and its stock¬ 
holders, and that therefore a change in the reorganization as 
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contemplated by the plan of recapitalization is illegal. 

Further, they argue that no change in the relationship 
between classes of stockholders can be accomplished except 
by reopening the reorganization proceeding. None of these 
contentions has merit. The reorganization proceeding was 
terminated when it was judicially approved, the time for 
reconsideration has long since passed and neither the Conmis- 
sion nor the courts reserved jurisdiction except as to adminis¬ 
trative details to implement the plan. Nor is there any merit 
in the argument that the plan of reorganization was erroneous 
and that the reorganization proceeding should be reopened. 

The matter has been fully reviewed and approved by the Federal 
courts and is ras adUdicata . Moreover, there is nothing in the 
Interstate Commerce Act or elsewhere in the law, or in the Com¬ 
mission's reorganization repotts, which would convert the 
reorganization plan into "the law of the land" or into an 
"immutable contract" for all time. In fact, the Commission's 
report in the reorganization plan, as indicated above, recognized 
the possibility of a change in the relationship between the two 
classes of stock. Moreover, the Commission's jurisdiction under 
20a is plenary and exclusive and independent of any other Federal 

r 

authority. Schwabacher v. United States , supra . at 197. Since 
the matter involved in this proceeding comes within the purview 
of section 20a, our jurisdiction in the proceeding is supreme 
and need not be coordinated with a reorganization proceeding in 
which the record has been closed for almost 20 years. 
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Also, there Is a sharp difference of opinion between some 
Class B stockholders and MoPac as to whether the present Class A 
3tock is cumulative and whether or not a current dividend on the 
Class A stock may be paid from available net income from prior 
years. While this may be an issue * .1 a suit for dividends, it is 
not of importance in this proceeding. It is sufficient to observe 
that a provision in the General Income Mortgage states chat sub¬ 
ject to the provisions of section 6.16, dividends may be declared 
and/or paid on stock of any class out of available net income for 
any calendar year, prior or subsequent to the close of such 
calendar year; that this provision applies to "stock of any 
class,” both Class A and Class B; and that the mortgage has had 
Commission and judicial sanction ae part of the prior reorganiza¬ 
tion proceeding. 

We see no merit to protestants' argument that the plan has 
a "congenital defect," in that a suit for dividends was illegally 
converted into a suit for recapitalization, or that the plan was 
forced upon the Class B stockholders by court fiat. The court 
merely held that the plan was within the range of reasonableness, 
and that if the plan of recapitalization were effectuated, it would 
be a practical and effective solution to an age-old problem. What 
protestants seem to overlook is the fact that the plan was the 
result of arms-length Da’-gaining by the majority shareholders of 
each class of stock, that it was approved by an overwhelming 
majority of each class of stock, including the minority holders ‘ 
of each class, and that thr issuance of the new stock to effectuate 
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the plan is subject to this Commission's jurisdiction and 
approval. Also, it appears that protestancs have disregarded 
the fact that MoPac could have proposed the plan and put it 
into effect with the necessary approval of the stockholders, 
independent of and without prior court sanction. Under these 
circumstances, we fail to see that the court forced the plan 
upon the stockholders or that the plan is the result of "court 
fiat." Moreover, there is no merit in protestants' contention 
that the plan must originate with stockholders. 

We find no merit in the assertion that Alleghany, in 
entering into the settlement agreement, somehow sold out other 
Class B stockholders. Alleghany as the majority owner of the 
Class B stock has spent considerable sums of money over the 
years to protect its interest. It is the party to the agreement 
that has the most to gain and the most to lose. Under the circum¬ 
stances, there is little or no likelihood that Alleghany would 
agree to surrendering its stock for leas th*r fair value. Besides 
all the evidence of record contraindicates that Alleghany agreed to 
accept less than fair value. 

We have examined the alternate proposals presented by Class 
B stockholders—one a stock split for Class B stock and t..e other 
a stock split plus the purchase of Alleghany's Class B stock by 
MoPac-and find that they are ' ither justified nor practicable. 
Both proposals are inconsistent with the settlement agreement; 
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they would contravene the will of the majority of each class of 
stock and would fail to solve the existing conflict between 
equity interests because the veto power would be retained under 
either proposal. Moreover, the alternate proposals are completely 
at odds with the policy-decision that MoPac has made with respect 
to the matter. In short, it would simply not be in the public 
interest to attempt to override the overwhelming majority vote 
of each class of stock, the policy-decision of MoPac, and the 
settlement agreement, in order to satisfy thewishesof a few 
dissident stockholders. 

% 

Protestants have made numerous allegations of fraud, 
conspiracy and other acts of misconduct on he part of MoPac, 
Mississippi, and their respective officers and directors, and 
some have ascribed impropriety to the court which approved the 
settlement agreement. However, there is not one shred of evi¬ 
dence in the record to support any of these charges, and there¬ 
fore no further investigation of any of Drotestants' charges is 
warranted on the basis of this record. We disagree with protes- 
tants' allegation that MoPac's proxy statement is misleading, or 
that as described by one protestant, "u. masterpiece of deception." 

We have examined the proxy statement in detail and found that it 

( 

contains a full and fair disclosure of all relevant facts necessary 
for a reasonably prudent person to make an independent judgment. 
Also, the proxy form itself is clear, unambiguous and self- 
explanatory. We find no merit in any of the protestants* 
allegations relating to misconduct on the part of MoPac, 
Mississippi, or their management. 
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The a guments and contentions of Gruss have no merit. 

Since the proposed recapitalization relates only to a change 
in the relationship of MoPac's two classes of stock, it will 
not adversely affect the interest of Gruss or any other 
creditor. All of the bonds and debenture instruments contain 
protective provisions assuring their priority over dividends, 
and these provisions will continue to apply after the recapi¬ 
talization is accomplished. In fact, creditors are fully 
protected by existing provisions in their indentures and there 
is no prohibition in any of them against alteration of MoPac's 
stock structure as proposed. In view of MoPac's healthy 
financial condition, we foresee no problem from MoPac's borrow¬ 
ing $15 million to pay the $8'^ a share for the Class B stock. 

The fact that MoPac has to finance the plan to meet its cash 
obligations is not indicative of a lack of available net income, 
since as calculated under the Indentures the term "available net 
income" has no relationship to cash available. Every year since 
reorganization, MoPac has earned and paid all contingent charges, 
and as of January 1, 1973, there remains available net income of 
over $73 million from prior years even after the payment of the 
lowest debt priority (debenture interest) and dividends. We 
believe that this accumulated available net Income clearly 
demonstrates MoPac’s ability to carry out the plan without in 
any way affecting the creditors. Gruss' complaint concerning the 
$850 payment per share is ill founded. Other than meeting its 
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sinking fund requirements and paying contingent interest 
charges, MoPac's expenditures are dictated by the judgment 
and discretion of its directors and officers; in the past it 
has met its obligations to creditors and there is nothing in 
the recapitalization plan that would impair its ability to 
continue to do so. Therefore, Gruss has little or no standing 
to question the $850 payment per share but even if it did, the 
payment is fully justified in the public interest. On this 
record, there is no basis for granting any of the conditions 
requested by Gruss. Lastly, it is doubtful whether Gruss has 
any standing to seek any type of redress in this proceeding, 
since under the terms of the indentures corporate trustees 
have the duty to protect the bondholder, and the bondholder 
itself is forbidden to seek independent legal remedy unless it 
has given written notice to the trustees. Gruss does not allege 
and there is no evidence of record that Gruss has delivered such 
written notice. 

Accordingly, we find that the proposals for the Issuance 
of securities are (a) for some lawful object within the corporate 
purposes of MoPac and are compatible with the public interest, 
which is necessary cr appropriate for, or consistent with, the 
proper performance by MoPac of service to the public as a comnon 
carrier and will not Impair its ability to perform that service; 
and (b) reasonably necessary and appropriate for such purpose. 

4 
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We further find that the proposed plan of recapitalization is 
fair and reasonable to all parties in interest, that it is in 
the public interest, and that the proposed issuance of securi¬ 
ties meets the statutory requirements cf section 20a and con¬ 
forms generally with the purposes and objectives of the national 
transportation policy declared by Congress. 

We further find that the plan of recapitalization herein 
discussed and the issuance cf securities to effect the plan, 

have no effect upon the quality of human environment, and 
that the decision herein is not a major Federal action signifi¬ 
cantly affecting the quality of human environment within the 
meaning of the National Environmental Policy Act of 1969. 

Arguments and contentions not specifically discussed herein 
have been considered and found to be without merit. 

STATUTORY FINDINGS 

We find that (1) the issuance by the Missouri Pacific 
Railroad Company of not exceeding 1,865,702 shares of no-par 
$5 cumulative preferred stock, each share having one vote, 
initially a stated value of $100 per share, and being convert¬ 
ible one year after the Commission's final order of approval 
into common stock share-for-share and being callable at $100 
per share on and after January 1, 1976; (2) the issuance by 
the Missouri Pacific Railroad Company of not exceeding 635,696 
shares of no-par common stock, each having one vote per share 
and a seated value of $6.25 per share; and (3) the reservation 
and subsequent issuance of not exceeding 1,865,702 shares of 
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said common stock upon conversion of the preferred stock, to 
effect a plan of recapitalization herein discussed, (a) are 
for a lawful object within the corporate purposes of the Missouri 
Pacific Railroad Company and compatible with the public interest, 
which are necessary or appi opriate for or consistent with the 
proper performance by the Missouri Pacific Railroad Company of 
service to the public as a common carrier, and which will not 
impair the ability of the said Missouri Pacific Railroad Company 
to perform that service, and (b) are reasonably necessary and 
appropriate for such purposes. 

We further find that this decision is not a major Federal 
action s« ificantly affecting the quality of the human environ¬ 
ment within the meaning of the National Environmental Policy Act 
of 1969. 

An appropriate order will be entered. 
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ORDER 


At a session of the INTERSTATE COMMERCE COMMISSION, Division 3, 

held at its office in Washington, D. C., on the 6th 

day of December, 1973. 

Finance Docket No. 27346 
MISSOURI PACIFIC RAILROAD CO., SECURITIES 

Investigation of the matters and things involved in this 
proceeding having been made, a hearing having been held and 
briefs filed, and the Division on the date hereof having made 
and filed a report containing its findings of fact and con¬ 
clusions thereon, which report is referred to and made a part 
hereof: 

It appearing . That because of limitations upon the time 
available for decision, the Commission, Division 3, on 
September 7, 1973, ordered the omission of an Administrative 
Law Judge's Initial decision and certification of the record 
to the Commission, Division 3, for decision; 

It is ordered . That the Missouri Pacific Railroad Company 
be, and it is hereby authorized (1) to issue not exceeding 
1,865,702 shares of no-par $5 cumulative preferred stock, 
each share having one vote and initially a stated value of $100 
per share, and being convertible one year after the Commission's 
final order of approval into common stock, share for share and 
being callable at $100 per share on and after January 1, 1976; 

(2) to issue not exceeding 635,696 shares of no-par common 
stock, each having one vote per share and a stated value of 
$6.25 per share, and f 3) to reserve and subsequently issue 
an additional l,865,.u2 shares of said common stock upon con¬ 
version of the preferred stock, upon the terms and for the 
purposes stated in the said report; 

It is further ordered . That the application filed by the 
Missouri Pacific Railroad Company on April 4, 1973, as sup¬ 
plemented, be, and it is hereby, granted; 

It is further ordered . That except as herein authorized 
the aforesaid stock shall not be sold, pledged, or repledged 
or otherwise disposed of by the Missouri Pacific Railroad 
Company unless or until so ordered or approved by this 
Commission; 

It is further ordered . That the Missouri Pacific Railroad 
Company shall report concerning the matters herein Involved 
in conformity with the order of the Commission, Division 3, 
dated May 20, 1964, as amended, respecting applications filed 
under section 20a of the Tntarstate Commerce Act (49 CFR 1115.6); 


491 






i 


It is further ordered . That nothing herein shall be 
construed to imply any guarantee or obligation as to said 
stock, or dividends or Interest thereon, on the part of the 
United States; 

It is further ordered . That the petition of Archibald 
Aron to reopen the proceeding, be, and it is hereby, denied; 

It is further ordered . That the order of August 13, 1973, 
to the extent that it conflicts with the findings and con¬ 
clusions reached in the said report be, and it is hereby, 
modified; 

It is further ordered . That this order shall be effective 
on the date it is served, and that unless the authority grant¬ 
ed herein is exercised within 180 days from the date hereof, 
it shall be of no further force and effect. 

By the Commission, Division 3. 


ROBERT L. OSWALD 
Secretary 

(SEAL) < 


( 
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Current fmti 

Cash 

v Temporary Cash Investment# 

Special Depoalta 
Accounts Receivable 
Material and Suppllaa 
Other Current Aaaeta 

Total Current Aaaeta 

Special Fund s 

Capital and Other Reserve Funds 
R ink :. L Funds, Insurance and Other Funds 
Total Special Funds 

Inveataenta 

Inveataenta In Affiliated Companies 
Other Inveataenta 

Total Inveataenta 


MISSOURI PACIFIC RAILROAD COMPART 
OnSAL BAIARCl SEEST 

AS8H6 

ZJSSSSSUL 

DtcaSfear IX. 1972 



Propertlea 

Road and Equipment Property 
Iaproveaenta on Leased Property 

Less: 

Accrued Depreciation - Road and 
Equlpaents 

Amortization of Defense Projects 
Road and Equlpaent 


Miscellaneous Physical Property 
Less: 

Accrued Depreciation • Mlacl. 
Physical Property 
Total Properties 


$ 1 , 136 , 658,452 

*1.336 


268,471,250 

T.TlBaOtt 

16,006,819 




92,302,533 


1,136,679,788 


■ft** 


Other Assets and Deferred Charges 
Other Assets and Deferred Charges 
Unamort1ted Discount on Long Tara Debt 

Total Other Assets and Deferred Charges 

Grand Total 
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February 28. 1973 

$ 


11,511,503 
27,800,000 
1,043,614 
37,446,537 

13,643,414 

690.295 


268,262 
5»*39i&i7 
6.107.*79 


92,218,900 
I 3** .^ 


100 


12.192.849 




4,885,495 

835.204 

5.736,699 


$1,141,829,475 

21.336 


270,577,703 

17,996,935 

5s*P3.67i 


$1.085.213,004 


1,141,850,811 


■fje.ogiiffi 

863,759,250 


12.173.264 




6.098,442 

817,076 


fl,08},4^622 
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UABIUTIE 


Oiimnt lAthUAUti 

Acoounta and Wagea Payable 
Intaraat Maturad Unpaid 
Dltrldanda Maturad ttepald 
Unsatured Intaraat Accrued 
Taxes Aooruad 
Other Currant Llabllltlaa 

Total Currant llabllltlaa 

L " M Tara Oaht Due Within One laar 

kfflf Tot Wrt 

Funded Debt Unsatured 
Equipment Obligation* 

Laaa Portion Held by or for Company 
Total Long Tera Debt 


Squallaatlon Reserve* 

Injury and Daaaga Clalaa 
Other Raearrea 

Total Raaarvaa 

Other IAaMUtt.. and Dafarrad Cradlta 

Staribcmg, laultr 

Capital Stock 

Claaa "A* 

Claaa *B" 

Total Capital Stook 
Capital Burplua 
Retained Incase 

Retained Incase • Appropriated 
Retained Incas* - Unappropriated 
Total Retained Incase 
Total Shaureholdare Equity 


Jl<-1222 February 28. 1973 


• 55,154,945 

$ 56,378,478 

6,217,571 

509,526 

1,069,870 

37,437 

11,792,090 

15,937,285 

11,305,329 

12,126,149 

12.347.010 

7.302.221 

_97.886.815 

_92.291.096 

_13*47i.60fl 

_13.241.608 

471,711,200 

471,711,200 


105.661.811 

578,657,982 

577,373,011 

14.965.300 

14.965.300 

563.692.682 

562.407.711 


38,729 

4,599,558 

5,321,121 

_7.095.163 

_7.310.669 

_11.694.721 

_12.670.519 

_7.115.075 

_7-037.590 

186,435,200 

186,570,200 

.3.273.190 

3.973.100 

_19Q.40fl.3Q9 

_190.543.300 

1.504.581 

_1.45Q.53B 

* 

91,812,538 

93,155,804 

107.6tf.tt4 

108.637.526 

_199.439.222 

_201.793.330 

.... 38L352aV>3 

_393.787.168 


Orand Total 
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Operating Income: 

Railway Operating Revenue* 

Railway Operating Expanse* 

Net Revenue fro* Railway Operation* 
Railway Tax Aocruals 
Equipment Rent* - Net 
Joint Facility Rent* - R«nt* 

Net Railway Operating Inooee 

Other Inocaei .... 

Incase fra* Lease of Road A Equlp**nt 
Miscellaneous Rent Inocae 
Incoae fro* Non-Operating Property 
Dividend Inooae 
Interest Inco*e 

Incase fro* Sinking * Other Reserve Frads 
Miscellaneous Incoae 
Total Other Inca** 

Total Incoae 

Miscellaneous Deductions! 

Miscellaneous Rents 
Miscellaneous Tax Accruals 
Miscellaneous Incoae Charges 

Total Miscellaneous Deductions 
Incoae Available for Fixed Cherges 

Fixed Charges! 

Rant for Leased Roads A Equipment 
Interest on Funded Debt 
Interest on Unfunded Debt 
Amortisation of Dleo'nmt on Funded Debt 
Total Fixed Charges 
Inooas after Fixed Chargee 

Other Deductionsi 

Contingent Interest on Funded Debt 
Net Inooae 


Ended 
11 - 1972 


•451,061,347 

1A3.796.694 

107,284,453 

29,154>415 

34,830,346 


lfl.6fll.454 


January 1 to 
Fehruarv 28. 1973 

177,480,488 

18,548,365 
5,255,139 
6,769,000 
501 -^67 




506,836 

1,700,210 

140,489 

4,230,147 

1,825,742 

127,605 

1.027.702 

ll.55fl.731 

tn.jzn.-iflS 


86,003 

297,076 

24,857 

206,848 

346,254 

5,761 

447.436 


1-414 

7.436 


22. 


J32A 


122,385 

235,599 

4-406.619 


45.475.582 


20,074 

48,357 


214.110 


JjJSUL 


£ 


58,932 

18,293,728 

8,938 


117.045 
LB.496.643 
26,976,939 


16,530 

3,114,240 




1.150/255 

4,052,529 


10.190.527 1.698.421 

♦ 16.7K.412 ♦ 
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MISSOURI PACIFIC 


Year 

Available 

Earnings vs. 

Dividends Paid 

Dividend 
Pd.on B 

Balance Avail¬ 
able for Div. 

- 006 - 

Di’ r< dend 
Pd.on A 

Balance Avail¬ 
able for B 

1972 

$ 10.579 

$ 9,320 

$ 1,259 

$ 199 

1971 

4,467 

9. 319 

(4.852) 

199 

1970 

13,403 

9,317 

4, 086 

199 

1969 

10,892 

9.314 

1,578 

199 

1Q68 

13,606 

9.302 

4, 304 

199 

1967 

27.493 

9.283 

18,210 

199 

1966 

15,292 

9,243 

6,049 

199 

1965 

13,595 

9.283 

4,312 

199 

1964 

14,554 

9.264 

5,290 

199 

1963 

13,851 

6.281 

7,570 

. 

1962 

14,330 

4,418 

9.912 

- 

1961 

5.790 

4,492 

1.298 

- 

1960 

4,714 

4,492 

222 

- 

1959 

8,624 

4,492 

4, 132 

- 

1958 

6,096 

4,492 

1,604 

- 

1957 

7. 193 

7,675 

(482) 

- 

1956 

9,510 

3,743 

5,767 

- 

Total 





1956- 

1972: 





$193,989 

$123,730 

$70,259 

$1,791 


Source: Company Annual Reports 
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MISSOURI PACIFIC 
Creation of Share Capitalisation 


Balance for Dividends in accordance 
with Available Net Income formula 

1956-1972 incl. $193,989,000 

Dividends Paid on A 1956-1972 incl. $123,730,000 

% Total Dividends Paid to Total Available 

Net Income 63.78% 

MoPac A Shares Outstanding 12/31/72 1,864,352 

Possible Share Capitalization providing for 

A to have 63.78% of Total 2, 923,098 


Allocation of Share C apitalization 

Assumed 

6— res Value 


Assumed Capitalization* 3,000,000 $300,000,000 

Allocated to A ** 2,000,000 200,000,000 • 

Balance remaining for B 1,000,000 100,000,000 

One-time payment to B 

(39.731 x $850) 33,771,350 

Balance 66,228,650 

Dividends received by B shareholders (1964-72) 1,791,000 

Balance $ (>4,437,650 

The balance of $64,437,650 

divided by 39,731 shares of B equals.16. 2 shares 


^Assumes $100 value. 

**Shares to be issued on a one for one basis. 
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APPENDIX VII 


MISSOURI PACIFIC 


"A" Dividend Requirement v*. Actual Dividend! Paid On A 


Year 

Number of A 

Share* Outstanding 

$5 Dividend 
Requirement 
on A Shs.Outstg. 

Dividend 
Actually 
Pd.on A 



-000- 

~m- 

1972 

1,864.352 

$ 9,322 

$ 9,320 

1971 

1,864,052 

9.320 

9.319 

1970 

1,863,552 

9,318 

9.317 

1969 

1,863.352 

9,317 

9,314 

1968 

1,861,577 

9,308 

9, 302 

1967 

1,858,777 

9.284 

9,283 

1966 

1,852,977 

9.265 

9,243 

1965 

1,844,625 

9.223 

9.283 

1964 

1,856,201 

9.281 

9,264 

1963 

1,849.576 

9.248 

6,281 

1962 

1.843,326 

9,217 

4,418 

1961 

1,871,781 

9,359 

4.492 

1960 

1,871.957 

9,360 

4,492 

1959 

1,871,957 

9.360 

4,492 

1958 

1,871.957 

9,360 

4.492 

1957 

1,871,957 

9,360 

7,675 

1956 

1,871,957 

9.360 

3,743 

Total 1956- 
incl. 

1972 

$158,262 

$123,730 


Recapitulation 


Total Available Earning* 1956-1972 (Appendix II) 
Total Payment* if $5 paid each year 1956-1972 
Balance Remaining for B: 

$193,989,000 
158,262,000 
$ 35,727,000 


1 


Source: Company Annual Reportn 
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MISSOURI PACIFIC 


Pro-Forma Coverage New Preferred Stock Dividend 


Year 

Inc. Avail. For 
Fixed Charges 
After F.I.T.* 

Fixed Charges 
Minority Int.and 
Pfd.Div. 

Coverage 

Through 

Pfd.Div. 


-000- 

-000- 


1972 

$66,376 

$48,592 

1. 37x 

1971 

62.998 

46,556 

. . 35 

1970 

58.329 

45,801 

1.27 

1969 

55,862 

43,897 

1.27 

1968 

52.947 

43,082 

1.23 

3 yr.av. 

62,567 

46,983 

1.33 

5 yr.av. 

59.302 

45,585 

1. 30 


* Consolidated earnings as reported on ICC basis. 


Source: Company Annual Reports 
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r 


New Preferred Shares 1,864,352 
New Common Shares 635,696 
Total Shares 2,500, 048 

MISSOURI PACIFIC 


Pro-Forma Earnings On New Common Shares 



ICC 

Before Dilution 

Basis 

GAAP 

Basis 


Balance For 


Balance For 



Common After 

Earnings Per 

Common After 

Earnings Per 

Year 

Pfd. Dividend 

Share (ICC) 

Pfd. Dividend 

Share(GAAP) 


-000- 


-000- 

1972 

$17.784 

$27.98 

$ 7,308 

$11.50 

1971 

16,442 

25. 86 

8,788 

13. 82 

1970 

12,528 

19.71 

2,440 

3. 84 

1969 

11,965 

18. 82 

4, 818 

7. 58 

1968 

9.865 

15. 52 

2,360 

3. 71 

3 yr. 

av. 15,585 

24. 52 

6. 179 

9.72 

5 yr. 

av. 13,717 

21.58 

5, 143 

8. 09 




After Dilution 




Balance For 


Balance For 



Common 

Per Share 

Common 

Per Share 

1972 

$27,106 

$10. 84 

$16,630 

$ 6.65 

1971 

25,764 

10.31 

18,110 

7.24 

1970 

21,850 

8.74 

11,762 

4. 70 

1969 

21,287 

8. 51 

14.140 

5. 66 

1968 

19.187 

7.67 

11,682 

4. 67 

3 yr. 

av. 24,907 

9.96 

15,501 

6. 20 

5 yr. 

av. 23,039 

9. 22 

14,465 

5. 79 

Note: 

Earnings are on 

a consolidated basis as 

reported before 

extra- 


ordinary charges. 


Source: Proxy Statement dated May 8, 1973 for 1972-1970 earnings and 
Company annual reports for 1969 and 1968 earnings. 
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1550 Ocean Avenue 
Msntoloklng 
New Jersey 
08738 



January 10, 1974 


Office of the Secretary 
Interotate Commerce Commission 
Washington, D. C. 

Sira: 

Re! Flnrnce Docket No. 27346 

Missouri Pacific Railroad Company - MOPAC 
Petition for P.eoonalderatlon of Report and 
Order of Dlvialon 3, Decided December 6, 1973; 
Served and Effective December 14, 1973 

In accordance with the Oeneral Rules of Practice of 
the Interstate Commerce Commission, I hereby request re¬ 
consideration of the Report and Order of the Interstate 
Commerce Commission, Division 3, doblded Deoember 6, 1973, 
served and effective Deoember 14, 1973, for the following 
reasons: 

Section 1. There are serious questions of due process 
of law in that I and others similarly situated were not 
properly represented In the Federal District Court action 
(67 CIV 5095) Southern District of New York, out of whloh 
this recapitalisation was born. 
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Interstate Commerce Commission —2— 


January 10, 197 U 


a. Subjeot ICC Report properly observea on page 7, 
"The court noted that several of the complaints contained no 
request for specific relief, stating that the thrust of all 
of the oomplalnts dealt with M0?AC'9 dividend policy with 
respect to Class B stock.* 

Judge Frederick van Felt Bryan Issued his class action 
order on October 9,1968 with respect to dividends with no 
Intervention after December 20, 1968. Judge Edward Welnfold 
Issued his order with respeot to recapitalization binding 
all Class B stockholders four years later on December 20, 

1972. Judge Welnfold dealt at length In his deolslon with 
the difficulty of proving dividend deficiency. (MOPAC 
Proxy Statement dated May 8, 1973, pages D-6 through D-8) 
and allowed the action to be convoluted from dividends to 
recapitalization. 

It Is evident In this Instant aotlon, that many of the 
MOPAC Class B stockholders who did not have the Jurlsdlotlonal 
amount of $10,000 In damages oould not be Included and repre¬ 
sented In the olass aotlon order signed by Judge van Pelt 
Bryan October 9, 1968 and consequently could not be bound 
by the Judgment of Judgo Edward Velnfeld, Moroh 19, 1973, 
beoause of a recent deolslon of the United 3tatos Supreme 
Court No. 72-888 2ahn jvg. International Paper Company 
decided Deoember 17, 1973, and an earlier deolslon Snyder 

**• iiama 23!i u. s. 222 ( 1969 ) both rostlng on 28 U. S. 

0. I 1312 (a). 



Interstate Comneroe Commission -3- January 10, 1974 

In Zahn supra the United States Supremo Court upheld 
the District Court 53 F.R.D. U 30 (Vt. 1971.) and the Court 
of Appeals for the Second Circuit 469 F. 2d 1033 (CA 2 1972). 
Here It Is Important to note that both oudgos Bryan and 
Welnfeld preside In the Second Circuit. 

A review of the MOPAC Class B stockholders' list 
dated Hay 1, 1973 Fxhiblt 4 of the record reveals the fol¬ 
lowing about the 922 Class B stockholders: 


No. of 

Class B 
Sh»res Ovn»d 

Approx. No. of 
Class B 
Stockholder 
Owners 

Percentage 
of Total 
Class B 
Stockholders 

1 share 

197 

21.4 5 

2 shares 

113 

12.25 % 

3 shares 

64 

6.93 % 

4 shares 

18 

1.95 £ 

4 or leas 

392 

42.5 * 

5 or less 

558 

60.5 $ 

10 or less 

701 

76.1 Jt 


When Hon. Judge van Pelt Bryan Issued his olnss 
action order on Ootober 9, 1968, there were "approximately 
1,200 holders of Class B," and Alleghany Corporation was 
beneficial owner of 20,732 Class B shares of the total 
39,731 Class B shares outstanding. 

The Zahn Cape (supra) from the Second Circuit should 
have controlled, and the judgment of the Dlstrlot Court 
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Interstate Corameroe Commission -k- 


January 10, 197^ 


oould not and should not be binding on the Class 3 stook- 
holders who lacked the Jurisdictional amount of $10,COO. 

A petition for a rehearing of this matter before the 
United States Supreme Court based upon new evidence has 
been filed this date by the undersigned petitioner. 

Under Title 28 U. S. C. 1332 - Dlvercjty of Cltlz^n - 
flhip ; amount In controversy ; costs - Jurisdiction of the 
Federal District Court requires that there be $10,000 In 
controversy exclusive of costs and interest* and in a 
class aotlon, particularly of e spurious class type, each 

<9 a 

plaintiff member of the class nust meet the Jurisdictional 
amount. In the event that any member of the plaintiff 
class does not meet the Jurisdictional amount of CIO,000, 
the oourt has no Jurisdiction over that particular plain¬ 
tiff's olalm. 

Henoe, the Court oannot enter a Judgment for such a 
plaintiff lacy:lng the Jurisdictional amount and cannot 
enter a Judgment binding suoh a plaintiff. The rights and 
obligations aro not within the Jurisdiction of the Federal 
District Court. The error of Judge Edward Voinfeld centers 
on this point. His Judgment approving the stipulation of 
settlement dated March 19, 1973 (MOPAC Proxy Statement 
May 8, 1973 Pages D-l through D-15) purports to bind Class B 
stockholders v/ho did not have the Jurisdictional amount, and 
this violates the Judgment and reasoning of Zahn (supra.) 



Interstate Commerce Commission -5- January 10, 197^ 

In fact, tho Judgment of Judge Velnfeld ran counter to 
the decision of hie own circuit, which Bald "one plain¬ 
tiff nay not ride In on another’s coattails." Zahn 
Bupra, (U69 F. 2d 1033 at 1035.) 

b. The Federal Platrlct Court had no Jurisdiction 
to refer this congenitally defective KOPAC recapitalization 
plan to the stockholders and later to tho Interstate Com¬ 
merce Commission, and hence the Interstate Commerce Com¬ 
mission had no Jurisdiction to hear it. Applied here is 
the rationale of Justice Frankfurter that If a plan is 
born without proper jurisdiction, It Is Imposed by fiat; 
and It matters not that the security holders might ultimately 
accept It If It were put to them for formal vote, tho plan 
oontalns a congenital defoot; and any Interested party can 
object to Its attempted effectuation when faced with this 
kind of Hobson's choice. 

o. Further, Alleghany Corporation had no authority 
to enter a stipulation of settlement binding the small 
Class B stockholder because under the Jones Motor Co. 
decision of the Interstate Commerce Commission dated 
January 27, 1970, Alleghany's MOPAC Class 3 stock was 
under the continuing Jurisdiction of the Interstate 
Commerce Commission. The decision further states, "The 
Commission In the future may either In response to a 
petition or on Its own motion Institute an Investigation 
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to determine whether the trust phould be continued or 
whether Allegheny'r. divestiture cf I'OPAC securities should 
be required. 0 (109 MCC 333, Page 350 All^hany Corporation 
Control and Purchase Jones Kotor Co., Inc. - end Control 
Erie Trucking Company No. MC-F-loMWt.) 

Section 2. There ere also serious questions of due 
process in the asnner In which the Interstate Commerce 
Conmlasion has used Its plenary powerp by Ignoring the 
petitions of the undersigned and by truncating and abridg¬ 
ing the hearing process. 

a. On December 21, 1973 I mailed a petition for a 
stay of effective date of subject Report and received baok 
a certified return receipt dated December 26 , 1973* On 
December 27, 1973, the Office of the Secretary received 
from me by messenger, a supplementary petition dated 
December 26, 1973 for stay, presented to amplify the 
December 21, 1973 petition. To date thene petitions have 
been Ignored. Three other atookholders' petitions were 
Acknowledged by Order, having service date Dooenber 28, , 
1973. 

b. Legal opinion holds that the Comnlsalon erred 
end abused Its plensry powers In making the service and 
effective dfttes of December lfc, 1973 the same for subject 
Report and Order decided December 6, 1973- By the time 
It was received by the Class B dissident stockholders, 
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• i 

they were well Into the activities of the Christmas Reason, 
end I was obliged to write my supplementary petition on Christmas 
Day. It Is customary, under the rules, to allow thirty 
days between service date and effective date, in order to 
encourage, rather than frustrate, due process. 

c. The Commission held hearings before Administrative 
Lew Judge, William J. Gibbons, and at the last minute, as 
the hearings were beginning, the Glass B dlsslden. stock¬ 
holders were Informed that Judge Gibbons, who was presiding 
over the hearings, would not render a deolslon. The written 
order of thin change was received by me a week later when I 
returned home from Washington, D. C. Because the administra¬ 
tive law Judge's decision was omitted, the Class B stock¬ 
holders hsve not been properly heard. 

d. On April 19, 1973 I wrote a thirty-three page 
communication and study to the Director - Section of Finance, 
in protest of the recapitalization plan, and to ask for a 
hearing. I received baok my certified mall reoelpt only. 

This communication was never answered, although I called f 
the Commission several times by phone. I wrote to the 
Offico of the Chairman on September 1, 1973, telling him 

of my plight, and had the letter delivered by messenger In 
order to get a copy receipted by the Chairman. The aotlng 
Chairman did anewer the September 1, 1973 communication. 

Thl6 occurred after much petitioning and telephoning to tthe 
Commission by dissident Class B stockholders for a hearing 
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and after addressing ourselves to the Bureau of Enforce¬ 
ment on September 6, 1973* 

e. The handling of thlo whole MOPAC natter must nov; 
bn placed before the proper Congresnlcnal Investigating 
Committees, or someone in Vashlri7ton v/ho will take the 
renponsltlllty of protecting individual citizen's property 
under the United States Constitution. 

3. The main thrust of the dissent of the Class B 
stockholders la that their equity In the railroad is being 
reduced by 61 per cent as of Dec»mber 31, 1972 and Sec¬ 
tions 1 and 2 above indicate that this is being done wlth- 
ouc due process. It la apparent from reading pages 6l and 
62, which deal with equity in subject Report, that the three 
Commissioners show little understanding of the concept of 
equity, or whit they am doing to the Class B stockholders, 
in their deolslon. 

a. There is no ausrml with the statement that the 
equity of the Class 3 stockholders will be reduced from 

65.5 per cent to 25.5 per cent by the recapitalization 
plan upon full conversion of the new convertible preferred 
la3ucd to the Class A stockholders. (MOPAC Proxy Statement 
Mey 8, 1973, page 11.) Mathematically, this la a 61 per 
oent reduction of equity an follows: 

\ 

65.5 - 25.5 s reduction . 

UP s 6l £ reduction 

65.5 
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V, The Clans B stockholders' equity In that which 
Is left after deducting current liabilities, bond holders' 
clelca, and the Class A stockholders' capital Halted to 
$100 per share. The ownership in the railroad properties, 
after the sforenentioned deductions are made, belongs to 
the Class B stockholders; and It Is this ownership, from 
which earning power for Claes B In also derived, that Is 
being reduced by 61 per cent In this recapitalization. 

c. In order to test the fairness of reducing this 

•a * » 

ownership by Court and Commlselon flat, let us consider n 
hypothetical situation: Commissioners Tuggle, Deason and 
Mac Farland own a 100 room residential hotel and It Is all 
rented and prospering, as Is this MCPAC railroad. Now the 
second mortgage holders of the hotel enlist a court and a 
government agency by flat to have the ownership of 61 rooms 
transferred from the thre* original owners to the aooount 
of the second mortgage holders. Consequently, the property 
and therefore the earning power of those 61 rooms has been 
diverted from the three owners to the second mortgage , 
holders. I wonder If the three original owners would 
think this fair, and In keeping with the nubile Interest? 

Section By no stretch of the imagination can It 
be deemed In the public interest to transfer 61 per cent 
of the ownership of the MOPAC railroad from the Class B 
stockholders to the concentrated corporate ownership end 
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oontrol of Mississippi River Corooretlon through Class A 
shares In order to ameliorate the illegal ambitions of 
Alleghany Corporation under Section 5(h) of the Interstate 
Comneroe (See ChnIrman Stafford dissent, 109 MCC 333, 

356-7.) 

Section 5. My prr.yer for relief encompasses a plen 
which will not alter th a equity of the Cl: ss B Ptockholdera. 
I have presented such a plan to the Commission to show that 
there Is sn equitable solution, °nd It Is on page ho of 
subject Report and on 22 - ?A of my Prief, dated 

October 15, 19'?3- I ask for reconsideration and a hearing 
before the full Conrtineion. 

Respectfully submitted. 


William R. Wesson 


WRW:AV 
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CERTIFICATE OF SERVICE 

I hereby certify that I have thin 11 th day of 
January, 197**, served thl 3 petition upon all parties of 
record in this proceeding by mailing a oopy of this by 
first class mall, properly addressed to each party. 


Service List 


William R. McDowell, Esq. 
900 Fidelity Union Tower 
Dallas, Texas 75201 

Gilbert P. Strclinker, Esq 
Missouri Pacific Building 
210 North 13 th Street 
St. Louis, Missouri 63103 

Carroll Neesoman, Esq. 

Sullivan A- Cromwell 

L 8 .Wall Street 

New York, Mew York 10005 


M. l/iuck Walton, Esq. 

Donovan Leisure Newton U Irvine 

30 Rockefeller Plaza 

New York, New York 10020 

Robert S. Schscter, Esq. 

Kass, Goodklnd, Vecshsler and 
Gerstein 

122 East L2nd Street 
New York, New York 10017 

Gerard M. Carey, Esq. 

617 Third Street 
Brooklyn, New York 11215 


William R. Wesson 


State of New Jersey 
County of Ocean 

Be It remembered that on this 11th day of January 197^ 
personally appeared before me, a notary nubile of New 
jersey, William R. Wesson, to me known and knovn to me 
to be the individual described herein and who has 
sworn to and executed the foregoing Petition and he 
acknowledged to ne that he executed the eane. 


A Notary Public of New Jersey 

NOTARY PUBLIC OF NEW JERSE/ 

My Commission Expires Jan. 28/1^77 
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ORDER 


SERVICE DATE 
JARUARY 2 4 74 




^TSF^ion of the INTERSTATE COMMERCE COMMISSION, Division 3, 
afc44ng as an Appellate Division, held at its office in 
^Washington, D.C., on the 23rd day of January, 1974. 



Finance Docket No. 27346 
MISSOURI PACIFIC RAILROAD CO. SECURITIES 


Upon consideration of the record in the above-entitled 
proceeding, including (1) the report and order of the Commis¬ 
sion, Division 3, dated December 6, 1973, and served December 
14, 1973, (2) the order of the Commission, Division 3, acting 
as an Appellate Division, dated December 27, 1973, denying 
petitions for extension of the effective date of said report 
and order, (3) telegram-communication from applicant, filed 
December 26, 1973, announcing extension of the consummation 
date from December 31, 1973, to January 31, 1974, and (4) 
petitions for reconsideration of said report and order filed 
by James C. Gabriel, Labelle Gillespie, Rollin W. Gillespie, 
William R. Wesson, and John Charles Vaiani, with, in addition, 
the petition of James C. Gabriel including a request for 
reconsideration by the entire Commission and the petition of 
John Charles Vaiani including a request for reopening of the 
proceeding for further hearing. 

It appearing , That petitioners in their petitions for 
reconsideration raise issues totally unrelated to the statutory 
findings required to be made by this Commission in approving 
applications for authority to issue securities as provided in 
section 20a(2) of the Interstate Commerce Act; that some of the 
issues raised by petitioners deal with the legality of deci¬ 
sions in Levin et al v. Mississippi River Corporation, et al.. 

67 Civil 3U95, dated Ma rcFT9, 1973, ' " ' ' F ed! Supp. 

_ ( S.D.N.Y.) affirmed by the United States Court of 

Appeals tor the Second Circuit in Levin et al., and William R . 
Wesson v. Mississippi River Corporation, et al.. on June 12. 

TTT7 r - - ' F . T 3 " 1 (2d Cir. 1973), 

alleging that the holding of the Appellate Court was merely an 
indication of its high regard for the judge of the lower court 
rather than a full consideration of his findings; the omission 
of a initial report by the Administrative Law Judge is alleged 
to be a violation of due process, notwiths inding the provisions 
of the Administrative Procedures Act, 5 U.S.C. 1007; the effective 
date provided by the report and order of Division 3, dated 
December 6, 1973, is alleged to be inappropriate, without regard 
to the fact that all appropriate petitions by the parties filed 
with this Commission for extension of effective date, and, as 
here, petitions for reconsideration are given full consideration 
prior to the implementation of the proposed reorganization plan; 
and the reorganization plan approved by this Commission in 
Missouri Pac. R. R. Reorganization, 290 I.C.C. 477, (1954) 
approved in In Re Missouri Pac. R.R ., 129 F. Supp. 392 (E.D. Mo., 
1955), affirmed sub nom. Missouri Pac. R. R. 5 1/4% S.S.B.C. v. 
Thompson, 225 F. 2d 761 (9th Cir. 195T), cert denied, 350 U.S. 
959(1956), is alleged to contradict the authority granted here, 
while the proceedings are not comparable, the proposal here 
was a possibility considered by this Commission and provided 
for then; 
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It f urther appearing , That, with respect to issues that 
are directly related to this proceeding, petitioners reargue 
matters seen as the propos Us they consider would be an equit¬ 
able plan for the proposed reorganization, matters relating to 
the stockholders’ meeting approving the plan of reorganization 
as proposed by the Missouri Pacific, and matters otherwise 
relating to allegations of fraud, conspiracy and acts of mis¬ 
conduct on the part of the Missouri Pacific, Mississippi River 
Fuel Corp., and their officers and directors, all of which have 
been fully considered and discussed in the report of the 
Commission; and that, the petitions otherwise set forth no new 
material facts or arguments of any substance which were not 
considered by Division 3, in its said report, which would 
indicate that the statutory findings heretofore made are either 
improper or inappropriate, or which warrant (a) reconsideration 
of the said report and order by Division 3, (b) special recon¬ 
sideration of that report and order by the entire Commission, 
or (c) reopening of the proceeding for further public hearing: 

It is ordered , That the petitions be, and they are hereby, 
denied. 

By the Commission, Division 3, acting as an Appellate 
Division. 


(SEAL) 


ROBERT L. OSWALD, 
Secretary. 
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MISSOURI PACIFIC RAILROAD COMPANY 


2206 Missouri Pacific Building 
210 No. 13th Street, St. Louis, Missouri 63103 
Telephone: (314) 622-0123 


Proxy Statement 


Dated May 8, 1*173 
For Special Meeting of Stockholders to be Held June 15, 1973 

SUMMARY OF PROPOSED RECAPITALIZATION 

This Proxy Statement is furnished in connection with the solicitation of proxies by the manage¬ 
ment of Missouri Pacific Railroad Company, a Missouri railroad corporation (the Company j for u 
at a special meeting of its stockholders to be held on June 15. 1973 (the Special Meeting ) and at any 

adjournment thereof. . . 

The Special Meeting will be held to consider and vote upon a proposed Plan of Recapitalization 

annexed as Attachment A to this Proxy Statement (the -Plan") (pages A-1 through A-ll >. «dn h » 
proposed Amendment to the Company', Articles of Association set forth in Exhibit 1 to the 1 lan (the 
• Amendment”) (pages A-3 through A-l 1 of Attachment A), pursuant to which: 

1 Each share of the Company's Class A Stock, without par value (“Cbss A Stock ), vould be 
converted into one share of a new $5 Cumulative Convertible Preferred Stock, without par value 
(“Preferred Stock”). Each share of Preferred Stock would be convertible into one share of a new 
Common Stock without par value (“Common Stock”), after one year following issuance of an Inter- 
siate Commerce Commission order described below, would be subject to redemption a 

the Company on and after January 1. 1976 and would not l>e entitled to preemptive rights. Fora ™ re 
con ipletVde scr ; pt i on of the Preferred Stock, see pages 7-9 and for a summary of the principal differ¬ 
ences between the Class A Stock and the Preferred Stock, see page 9. 

2 Each share of the Company’s Class B Stock, without par value ("Class B Stock ),jrau d 
be converted into 16 shares of new Common Stock, plus a right to receive from the Company $850 in 
cash The Common Stock would not be entitled to preemptive rights. For a more complete descrip 

Stock. *,page. 10-11 and to, a summary of the princ.pl dtftrences between the 

Class B Stock and the Common Stock, see page 11. 

Members of the Board of Directors of the Company recommend approval of the Plan, as more fully 
descrtbeTunder Recommendation of the Directors” at pages 3 and 4. which includes a description of the 
possible interests of the directors in the Plan. Because of the importance of the Plan to the Company and 
all stockholders, the Company has imposed special voting requirements for the special meeting which 

described under ‘Voting” on page 2. . j Sv 

Submission of the Plan to stockholders of the Company for approval ,s bring; madeas reqmredby 
Missouri law and the Company's Articles of Association and in accordance with a Settlement Agreeme , 
dated December 18 1972 (the “Settlement Agreement”), pursuant to which a lawsuit y represen a ive 
of die CUssB stockholders against the Company. Mississippi Fiver Corporation, a Delaware corporation 
rMRC ) and certain of their .1,rectors would be settled. The Settlement Agreement, annexed as 
Attachment C to this Proxy Statement, pages C-l through C-U, contemplates the recapitalization of the 

Company, on the terms set forth in the Plan, and a tender offer by MRC, which' holds 

of the Class A Stock, for at least 400.000 shares of the new Common Stock at $100 per share^ A'leghaiy 
CorporaOon a Maryland corporation (“Alleghany”), which owns a majority of the Gass B Stock and 
wouM own a majority of the new Common Stock, has agreed to tender its Common Stock to MRC, as a 
result of which MRC would become the owner of a majority of the Common Stock as well of 
ferred Stock to be outstanding as a result of the Plan. 

The Settlement Agreement ha. ten approved by the United State. Du.nct Conn £ theSon .ten 
District of New York as fair, reasonable and adequate with respect to the Company and the Class B stock 
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holders. A copy of the opinion, dated March 19, 1973, of U. S. District Judge Edward Weinfeld is 
annexed hereto as Attachment D, pages D-l through D-15. Since the holders of the Class A Stock as a 
class were not parties to the lawsuit, the Court, in approving the Settlement Agreement, did not make a 
determination as to the fairness, reasonableness or adequacy of the Plan to the holders of Class A Stock as 
a class. Approval of the Plan by vote of the holders of each of the two classes of stock is a condition to 
the settlement of the lawsuit pursuant to the Settlement Agreement. There are other conditions to the 
Plan as described under “Description of Plan of Recapitalization”, including authorization by the Interstate 
Commerce Commission (the "ICC”) of the issuance of the Preferred Stock and the Common Stock. 

The Company’s reasons for recommending the Plan and other changes is explained under “Reasons 
for Recapitalization and Other Changes in Securities” on pages 12 through 14. For information as to 
objections of certain stockholders, see page 14. The Court rejec'ed these objections in approving the 
Settlement Agreement. See pages 14 through 16 and the Court's opinion at pages D-10 through D-14 of 
Attachment D. 

VOTING 

Unless otherwise specified, proxies received by the Company will be voted “FOR” the Plan. If 
a stockholder has appropriately specified how the proxy is tc be voted, it will be voted in accordance with 
such specification. A stockholder may revoke his proxy at any time before the proxy is voted. 

On May 1, 1973, 1,865,702 shares of the Class A Stock and 39,731 shares of the Class B Stock were 
outstanding. All such shares will be entitled to vote at the Special Meeting. Each share of Class A 
Stock and Class B Stock is entitled to one vote at the Special Meeting. 

Under applicable law and the Company’s Articles of Association, the vote of a majority of each class 
of the Company’s stock would be required for approval of the Plan. However, the Board of Directors of 
the Company has determined that, because of the importance of the recapitalization to each stockholder 
and because the interest of the majority stockholder of each class may differ from the interests of the other 
stockholders of such class, the Plan will not be implemented unless it is approved by (a) the holders of 
75% of the outstanding shares of the Class A Stock, including a majority of the shares of Class A Stock 
voted (other than shares known by the Company to be owned beneficially by MRC or Alleghany), and 
(b) the holders of 75% of the outstanding shares of Class B Stock, including a majority of the shares 
of Class B Stock voted (other than shares of Class B Stock known by the Company to be owned 
beneficially by MRC or Alleghany). 

MRC, which owns 1,158,395 shares (approximately 62%) of the outstanding Class A Stock, has 
agreed in the Settlement Agreement to vote all such shares in favor of the Plan. Alleghany, which owns 
beneficially 21,243 shares (approximately 53%) of the outstanding Class B Stock and 2,200 shares of 
the Class A Stock, currently held by Franklin National Bank under a voting trust agreement, has agreed 
in the Settlement Agreement to use its best efforts to cause such shares to be voted in favor of the Plan. 

Under the above voting requirements, holders (other than MRC and Alleghany) of at least 
13% of the outstanding shares of Class A Stock and at least 22% of the outstanding shares of Class B 
Stock must vote in favor of the Plan if it is to be approved. In addition, a majority of the shares of 
Class A Stock and a majority of the shares of Class B Stock voted at the Special Meeting (other than 
shares known by the Company to be owned beneficially by MRC or Alleghany) must be voted in favor 
of the Plan if it is to be approved. Directors and officers of the Company own less than 1% of the 
outstanding shares of Class A Stock and no shares of Class B Stock. 

Although the General and Business Corporation Law of Missouri provides certain appraisal rights to 
stockholders in corporate transactions similar to those contemplated by the Plan, the Missouri Rail¬ 
road Corporation Law contains no such appraisal rights. In the opinion of Messrs. Bryan, Cave, 
McPheeters & McRoberts, counsel to the Company, stockholders of the Company have no appraisal rights 
in connection with the approval and adoption of the Plan. 

As your vote is important, it is requested that you sign the enclosed proxy and mail it 
promptly in the return envelope provided. Shares cannot be voted at the Special Meeting unless 
the owner of record is present to vote or is represented by proxy. 
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RECOMMENDATION OF THE DIRECTORS 

All directors of the Company recommend approval of the Plan. Thirteen directors indicated their 
approval at a meeting of the Board held on April 2, 1973. Two directors who were not in attendance 
and one director elected to the Board since such meeting, replacing a retiring director, have also 
expressly recommended approval. 

The directors based their approval on their determination that the recapitalization of the Company 
as contemplated by the Plan is desirable to remove a source of conflict between different classes of stock¬ 
holders and thereby to promote the welfare of the Company and all its stockholders. Such approval 
was further based on their belief that settlement of the aforementioned litigation, on the terms described 
herein as approved by the Court, is in the best interest of the Company and all of its stockholders. 

In considering the Plan, the Board of Directors of the Company received the opinion, set forth below, 
of The First Boston Corporation, investment bankers, which is to receive a fee for rendering such opinion 
in an amount yet to be determined and not contingent upon stockholder approval or consummation of the 
Plan. In connection with rendering its opinion, The First Boston Corporation will be indemnified by the 
Company against certain liabilities, including liabilities under federal securities laws. 

The First Boston Corporation has carried on business with the Company, MRC and Alleghany 
and its subsidiaries. During the five years and three months from January 1, 1968 to March 31, 1973, 
The First Boston Corporation lias received commissions for acting as agent in securities transactions in an 
estimated amount averaging approximately $3,200 per year from the Company and $14,500 per year from 
subsidiaries of Alleghany. It has also regularly engaged, as principal, in a substantial volume of securities 
transactions with Alleghany and its subsidiaries, primarily involving sales to them of commercial paper. 
In addition, during this period, The First Boston Corporation co-managed a negotiated public offering of 
debt securities of a subsidiary of Alleghany in 1972, resulting in compensation to it of $53,000, and has 
had other business transactions with the Company and MRC involving small compensation. 

The opinion of The First Boston Corporation is as follows: 

May 8, 1973 

Missouri Pacific Railroad Company 
2206 Missouri Pacific Building 
210 No. 13th Street 
St. Louis, Missouri 63103. 

Gentlemen: 

In connection with the submission by Missouri Pacific Railroad Company (MoPac) to its stock¬ 
holders of a Plan of Recapitalization (the Plan) as reflected in the Proxy Statement dated May 8, 
1973, you have retained us to perform an independent evaluation as to the fairness of the Plan from the 
standpoint of the MoPac Class A stockholders, the MoPac Class B stockholders and MoPac itself. 

In connection with this undertaking we have reviewed the MoPac Proxy Statement, including the 
financial statements contained therein and the Plan, the Settlement Agreement, the opinion, dated March 
19, 1973, of the United States District Court for the Southern District of New York (the Court) approv¬ 
ing the settlement, MoPac annual reports for the last five years and financial services relating to railroads 
generally. We have also reviewed certain documents submitted to the Court in connection with the 
hearing on the settlement of litigation contemplated by the Settlement Agreement. In that connection we 
have submitted affidavits to the Court in support of the settlement. We have taken into consideration the 
statements in the Proxy Statement and opinion of the Coun, including various statements to the effect that 
effectuation of the Plan would eliminate the conflict which has existed between the holders of Class A 
Stock and the holders of Class B Stock, as a result of which MoPac has been hindered in the past in 
pursuing merger opportunities. We have also taken into consideration and are of the view that the 
Settlement Agreement and the Plan resulting therefrom were the result of long and hard arm’s-length bar¬ 
gaining by sophisticated and informed adversary parties, and reflect a fair solution to an old controversy. 
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Our review has also taken into consideration the general condition of western railroads and the 
prospects of the railroad industry in the future, as reflected in various public documents. 

Considering all of the foregoing, in our opinion the adoption of the Plan of Recapitalization is fair 
and equitable to the Class A stockholders, the Class B stockholders and MoPac itself. 

The First Bo&iot! Cuir oration 

Four directors of the Company are directors and officers of MRC. D. B. Jenks, Chairman of the 
Board of the Company, is President and Chief Executive Officer of MRC. Robert H. Craft, Chairman of 
the Finance Committee and a director of the Company, is Chairman of he Board and Chairman of the 
Finance Committee of MRC. Arthur W. Manley and Herbert Gussir are directors of MRC. Also, 
Thomas F. Milbank is a former director of MRC. 

On May 1, 1973, Messrs. Jenks, Craft, Manley, Gussman, Milbank, S. M. Dixon, James M. Kemper, 
Jr. and Harold E. Thayer owned beneficially 1,123, 9,755, 11,236, 11,236, 4,944, 1,123, 196,631 a..d 500 
shares, respectively, of the 9,069,289 shares of Common Stock of MRC outstanding on such date. In 
addition, Mr. Jenks held options expiring May 22, 1973 to purchase 16,000 shares of MRC Common Stock 
at $20 per share and options expiring July 12, 1976 to purchase 25,000 shares of MRC Common Stock at 
$13.75 per share. On May 1, 1973, the reported last sale price of MRC Common Stock on the New 
York Stock Exchange was $15,625. 

On February 22, 1973, MRC granted to Messrs. J. H. Lloyd and M. M. Hennelly, directors and 
President and Vice President, respectively, of the Company five-year stock options, exercisable 20% 
a year, to purchase 10,000 shares each of Common Stock of MRC at $16,875 per share. In connection 
therewith, MRC and each of such individuals have entered into employment contracts providing for their 
employment with the Company. 

On May 8, 1973, Mr. Manley’s term as a director expired and Mr. Thomas H. O’Leary, Vice 
President-Finance of the Company and a director and Executive Vice President of MRC, was elected 
a director of the Company. On such date Mr. O’Leary owned 200 shares of MRC Common Stock and 
held options expiring February 26, 1974 to purchase 5,000 shares of MRC Common Stock at $25.75 
per share, options expiring May 26, 1976 to purchase 5,000 shares at $14 per share, options expiring 
May 24, 1977 to purchase 5,000 shares at $16,375 per share and options expiring February 21, 1978 to 
purchase 10,000 shares at $16,875 per share, the latter options having been granted to Mr. O’Leary on 
February 22, 1973. 

Messrs. Craft, Milbank and T. C. Davis, directors of the Company, are defendants in the lawsuit 
which is the subject of the Settlement Agreement. The Company expects that settlement of the lawsuit 
will extinguish all claims against such individual defendants based upon, or whicf -mid be based upon or 
arise from, any of the matters alleged in the complaints. The Settlement Agreement imposes no obliga¬ 
tions upon . ny of the individual defendants by way of payment to plaintiffs or otherwise. 

Insofar as MRC is the owner of approximately 61% of all outstanding stock of the Company, it is 
able to effect the selection of any director of the Company. Therefore, stockholders should review care¬ 
fully the terms and provisions of the Plan and reach their own conclusions independently of the approval 
and recommendation of the Plan by the members of the Board. 

DESCRIPTION OF PLAN OF RECAPITALIZATION 

The Plan provides for a recapitalization of the Company through the creation of the Preferred 
Stock and the Common Stock, the conversion of the Class A Stock into Preferred Stock, the conversion 
of the Class B Stock into Common Stock and rights to receive cash, and other changes in the Articles of 
Association of the Company, all as more fully described below. 
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The recapitalization, if approved, will be accomplished by the filing of the Amendment with the 
proper authorities of the State of Missouri, followed by its effectiveness under Missr—i law. 

Under the Plan, the Amendment will not be filed unless (a) the requisite stockholder approval set 
forth under “Voting” above is obtained, (b) authorization by the ICC of the issuance of the Preferred Stock 
and the Common Stock to be outstanding upon the effectiveness of the Amendment and the shares 
of Common Stock to be issuable upon conversion of such Preferred Stock (and any other matters which 
may require prior ICC authorization) is obtained, (c) MRC shall have made a tender offer as described 

• below, and (d) the actions to be taken at the closing (the "Closing”) described in the Settlement Agree¬ 
ment, as described below, shall have taken place. 

Litigation and Settlement Agreement 

The Settlement Agreement settles an action in the United States District Court for the Southern 
t District of New York commenced on December 29, 1967, by Betty Levin (“Levin”), the holder and owner 

of 320 shares of Class B Stock. In 1968 Robert Le** sseur (“LeVasseur”), the holder and owner of 
300 shares of Class B Stock, and Alleghany, the bei,^ ial owner of 21,243 shares of Qass B Stock, a 
majority of the Class B Stock outstanding, were granted leave to intervene in the action as additional 
plaintiffs. By order dated October 9, 1968, the Court determined the action to be a class action on 
behalf of all holders of Class B Stock. Plaintiffs Levin and LeVasseur also purport to maintain their 
® actions derivatively on behalf of the Company. 

The defendants in the action are MRC. holder of a majority of the outstanding Class A Stock, 
the Company and Robert H. Craft, T. C. Davis and Thomas F. Milbank, present or former directors 
of the Company and, in the case of Messrs. Crate and Milbank, MRC. The defendants have filed answers 
in the action denying all claims asserted by the plaintiffs and any liability on account thereof and have 
£ inteiposed affirmative defenses to the claims. Summaries of claims and defenses in the lawsuit are con¬ 

tained in the notice of hearing and court opinion referred to below. 

On January 25, 1973, a hearing was held before Judge Edward Weinfeld for the purpose of deter¬ 
mining the fairness and reasonableness of the settlement to holders of the Class B Stock and to the 
Conpany. A notice of the hearing containing excerpts of the Settlement Agreement was mailed on 
December 27, 1972 to all holders of record of the Class A Stock and the Class B Stock at the close of 

• business on December 26, 1972, and a notice containing a summary of the Settlement Agreement was 
published in the national edition of the The Wall Street Journal on December 27, 1972. Such notices 
were in a form approved by the Court and contained a description of the litigation and of the proposed 
settlement and informed stockholders of their right to be heard at the hearing on all questions related to 
the settlement. At the hearing an opportunity was afforded all parties to the litigation and all stock¬ 
holders of the Company to be heard in support of or opposition to the settlement. See “Certain Objec- 

• tions to Proposed Recapitalization” below. After the hearing, by order dated March 19, 1973, the Court 
approved the settlement as fair, reasonable and adequate to holders of the B Stock and to the Com¬ 
pany, and a judgment was entered on May 2, 1973 dismissing the action with prejudice as to all defendants. 

The full text of the Court’s opinion is annexed hereto as Attachment D. The Court describes in 
its opinion the history of the voting rights litigation of the Company (at pages D-2 to D-3) and describes 
9 the lawsuit which is the subject of the Settlement Agreement (at pages D-3 to D-4). 

If the Closing is not consummated by December 31, 1973, the Settlement Agreement may be 
terminated at the option of the Company, MRC or Alleghany, and the judgment may be reopened. 
If the settlement is consummated, the Company expects that the judgment will be binding upon it and upon 
all holders of Class B Stock and will extinguish all claims based upon, or which could be based upon, or 
arise from, any of the matters alleged in the complaints and will relieve all defendants, including the 

• individual defendants, of all liability for conduct alleged therein. In the Settlement Agreement the 
Company and MRC agreed to pay attorneys’ fees which may be awarded by the Court after the judg- 
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ment becomes final. As noted in the Court’s opinion (p. D-14), application for attorneys’ fees will be 
the subject of a separate hearing after notice. Alleghany has indicated that it will apply for an award 
of fees of $850,000. and counsel for plaintiffs Levin and LeVasseur have indicated that they will apply 
jointly for an award of fees of $6,953,000. The Company and MRC have indicated that they will 
vigorously oppose the joint application by counsel for plaintiffs Levin and LeVasseur. 

Virtually all discovery has been completed in the action and, if the settlement is not consummated, 
the action will thereafter proceed to trial for a determination by the Court of the merits of plaintiffs' 
claims and defendants’ defenses. 

Procedures under the Settlement Agreement 

The Company has applied to the ICC for authority to issue the Preferred Stock and Common Stock. 
If stockholders approve the Plan and the ICC issues a final order authorizing such issuance of the Pre¬ 
ferred Stock and the Common Stock, MRC will make a cash tender offer for 400,000 shares (approxi¬ 
mately 63%) of the Common Stock to be issued, at $100 per share. Alleghany has agreed that it will 
tender all of its new Common Stock (339,888 shares) to MRC. If 400,000 or fewer shares are tendered, 
MRC must accept all such tendered shares and, if more than 400,000 shares are tendered, tenders will lie 
accepted by MRC pro rata unless it should decide to accept all -hares tendered. On the fifth business day 
following completion of the tender offer by MRC, the Closing will be held, in connection with which 
the Amendment will be filed and become effective, and delivery of certificates for shares of Preferred 
Stock and Common Stock and payment of cash pursuant to the Plan and the tender offer will lie made 
to all stockholders of the Company in attendance who properly tender certificates. A similar delivery 
and payment will lie made to other stockholders of the Company after the Closing upon surrender of 
certificates representing shares of Class A and Class B Stock. See “Certain Restrictions Imposed Until 
Surrender of Certificates” below. There are certain other conditions to the obligations of the various 
parties at the Closing, including MRC’s having available to it the necessary financing to consummate 
its tender offer (commitments for which MRC has already obtained), the delivery of legal opinions 
relating to the transactions contemplated by the Settlement Agreement, and a determination by Alle¬ 
ghany as to the inapplicability of Section 16(b) of the Securities Exchange Act of 1934 and of the 
Investment Company of 1940 to it and by MRC as to the inapplicability of such Section 16(b) to it 
in respect of certain of such transactions. 

The recapitalization of the Company pursuant to the Plan and the tender offer by MRC are 
mutually dependent obligations, neither of which may be effected without the other. 

The Board of Directors of the Company has indicated in the Settlement Agreement that it antici¬ 
pates that, subject to business conditions and the financial condition and results of operations of the 
Company, it will be in a position to authorize the payment of quarterly dividends of $1.25 per 
share on the Preferred Stock and a quarterly dividend of at least $1.25 per share on the Common Stock, 
following the Closing. 

Among the many factors to be considered by the Board of Directors in declaring any such dividend 
will be the cash position of the Company. Although cash demands will increase as a result of 
consummation of the Plan through required payments of principal and interest on up to $30,000,000 
of advances incurred in connection with the cash payment of $850 in respect of each share of the Class B 
Stock and as a result of the expected increase in the amount of dividends paid annually by the Company, 
the Board of Directors now anticipates that the cash position of the Company should prove sufficient to 
pay dividends in the amounts set forth above. 

AMENDMENT OF ARTICLES OF ASSOCIATION 

The Amendment (a) creates the new classes of Preferred Stock and Common Stock as the only 
classes of stock of the Company and converts all of the outstanding shares of Class A Stock and 
Class B Stock into Preferred Stock and Common Stock, respectively, on the terms above described; 
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(b) deletes a provision of the Articles of Association providing preemptive rights to stockholders 
of the Company; and (c) deletes a provision of the Articles of Association requiring a class vote in 
certain situations. These matters are discussed u> greater detail below. 

The following statements with respect to the present Articles of Association, including the discussion 
of the Class A Stock and the Class B Stock, and the Amendment, including the description of the 
Preferred Stock and the Common Stock, are summaries of the detailed provisions of the Articles of 
Association, relevant portions of which are attached hereto as Attachment B, and the Amendment, 
the form of which is included as Exhibit 1 to Attachment A hereto, and the following is qualified in its 
entirety by reference to such provisions. 

Description or Preferred Stock 

General. Upon effectiveness of the Amendment under Missouri law, the Company will be authorised 
to issue 2,000,000 shares of Preferred Stock, and the outstanding shares of Class A Stock will be 
converted, one-for-one, into shares of Preferred Stock. The Board of Directors will be authorized to 
issue the authorized but unissued shares of Preferred Stock for lawful consideration in such manner, at 
such time or times, at such price or prices and on such other terms and conditions as it may determine 
and the ICC may approve. 

Dividend Rights. The Preferred Stock, in preference to the Common Stock, will be entitled to 
receive cumulative cash dividends at the rate of $5.00 per share per annum, and no more, when and 
as declared by the Board of Directors out of funds legally available for such payment. Dividends on the 
Prefei ed Stock will accrue from the date of original issuance of each share. 

Provisions of constituent instruments of certain of the Company’s long-term debt restrict payments 
of dividends on, and redemptions, purchases and retirements of, the Company’s capital stock. Three 
of such instruments contain restrictions whereby the Company is required to designate from what 
funds and calendar years dividends are being declared. It may not pay dividends out of Available Net 
Income (as defined) for any calendar year or out of surplus for any calendar year unless Available Net 
Income for such calendar year is sufficient to pay certain contingent charges with respect to such year. 
Available Net Income is or was the income of the Company consolidated with its wholly-owned railroad 
subsidiaries, after taxes and fixed charges, calculated on the basis of ICC accounting. Since Available 
Net Income was so sufficient in all preceding years, at least $83,468,000 of the Company’s surplus as of 
December 31, 1972, on a pro forma basis reflecting consummation of the Plan, is unrestricted under such 
instruments. See “Pro Forma Capitalization” and "Computation and Application of ‘Available Net 
Income’ ” elsewhere in this Proxy Statement. 

In addition, a bank loan agreement, pursuant to which the Company has arranged for borrowings 
of up to $30,000,000 to finance the payment of $850 per share to holders of Class B Stock (see “Pro Forma 
Capitalization”), provides that the Company may not make "restricted payments” (principally dividends 
or distributions on, or purchases or retirements of, capital stock) unless, immediately thereafter, the 
amount of all such rest! .ted payments since December 31, 1972 would not exceed the sum of $1^,500,000 
plus 50% of Consolidated Net Income since December 31, 1972 up to $25,000,000, 55% of the next 
$5,000,000 of Consolidated Net Income since December 31, 1972 and 60% of the excess of Consolidated 
Net Income since December 31, 1972 over $30,000,000. Consolidated Net Income is defined therein as 
the consolidated net income of the Company and its subsidiaries on an ICC accounting basis. 

So long as any Preferred Stock is outstanding, no dividend (except in Common Stock) may be paid 
or declared or any distribution made on the Common Stock, and no Common Stock may be purchased, 
retired or otherwise acquired by the Company, unless all accrued dividends on the Preferred Stock for all 
preceding periods shall have been paid and a dividend in the amount of $1.25 per share on the Preferred 
Stock in respect of the then current quarter has been paid, or declared and a sum sufficient for the payment 
thereof set aside, and then only if the net assets of the Company would be equal to at least $100 for each 
share of outstanding Preferred Stock. 
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Redemption. On and after January 1, 1976, the Company, at the option of its Board of Directors, 
may redeem the Preferred Stock, as a whole at any time or in part from time to time, upon at least 
30 days’ notice, at a redemption price of $100 per share plus accrued dividends. In case less than all the 
shares are to be redeemed, the shares to be redeemed shall be designated by lot or such other method as 
the Board of Directors deems fair. 

Conversion Rights. At any time after the opening of business on the first anniversary of the issuance 
by the ICC of a final order approving issuance of the Preferred Stock and the Common Stock and any 
related transactions and prior to redemption, each share of Preferred Stock will be convertible into 
Common Stock at an initial conversion price of $100 per share of Common Stock (subject to adjust¬ 
ment as described below), with each share of Preferred Stock being taken as equivalent to $100. 
The Amendment contains provisions designed to protect holders of Preferred Stock against dilution of 
their conversion rights. This is accomplished by adjusting the conversion price on the basis of which the 
number of shares of Common Stock to be received upon conversion is determined. Such conversion price 
is initially $100 per share of Common Stock. Such conversion price is (1) subject to adjustment under a 
formula in certain events, including issuance of Common Stock for a consideration per share less than the 
conversion price, Common Stock dividends amounting to 5 % or less of the outstanding shares of Common 
Stock, and other dividends, except dividends in cash out of earned surplus (with credit under the conver¬ 
sion formula for sales of Common Stock above the conversion price) and (2) subject to immediate pro¬ 
portional adjustment if the Common Stock is subdivided or combined or >n the case of Common Stock 
dividends of more than 5%. No adjustment under the formula, however, is to be made until cumulative 
adjustments in the conversion price amount to $1.00 (or such amount as adjusted). Fractional shares of 
Common Stock will not be issued upon conversion, but, in lieu thereof, the Company will make adjustment 
for fractional interests in cash. No payment or adjustment will be made upon any conversion on account 
of any dividends accrued on the shares of Preferred Stock surrendered for conversion or on account of 
any dividends on the Common Stock issued upon conversion. 

Liquidation. In the event of any liquidation, dissolution or winding up of the affairs of the Company 
(mergers, consolidations and transfers of all or any part of the assets of the Company not being included 
in such terms), holders of the Preferred Stock will be entitled to receive $100 per share, plus accrued 
dividends, before any distribution or payment may be made to holders of the Common Stock. 

Voting Rights. Each share of Preferred Stock and each share of Common Stock will be entitled to 
one vote per share. Holders of the Preferred Stock and the Common Stock will be entitled to cumulative 
voting rights in the election of directors. While dividends on the Preferred Stock are accumulated and 
unpaid in an amount equal to or exceeding $7.50 per share, the holders of the Preferred Stock, voting 
separately as a class at annual stockholders’ meetings, will have the right to elect two directors and the 
holders of the Preferred Stock and the Common Stock, voting together as a single class, will have the right 
to elect the remaining directors. 

Under Missouri law (as presently in effect), the Company’s Articles of Association (after effective¬ 
ness of the proposed Amendment) and its By-Laws, stockholders act by a vote of a majority of the shares of 
stock entitled to vote, except that (a) the affirmative vote of holders of at least two-thirds of the out¬ 
standing shares is necessary for the Company (i) to merge or consolidate with any company (other than 
with certain other railroad companies organized under Missouri law, in respect of which the vote of 
holders of a majority in interest of all the stock held in each company is required) or (ii) to dissolve the 
Company; (b) any amendment to the Company’s Articles of Association which “increases shares” 
requires the affirmative vote of persons holding a “larger amount in value” of the outstanding snares; 
(c) any amendment to the Company’s Articles of Association which creates or increases preferentia' 
shares requires the affirmative vote of holders of a majority of all outstanding shares; and (d) a class 
vote is required as discussed in the next paragraph. 

Under Missouri law, as presently in effect, holders of the Preferred Stock will be entitled to vote as 
a class with respect to any amendment to the Articles of Association which would (a) adversely change 
the preferences, priorities, special rights or powers of any class of stock, (b) classify or reclassify out¬ 
standing shares of any class, (c) authorize shares having superior preferences, (d) provide that shares of 
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a classy be convertible into shares of a different class or different series of the same class, or (e) alter 
the terms or conditions of shares of any class which are either (i) convertible or (ii) issuable upon con 
ersion. In the foregoing situations, the affirmative vote of holders of 75% of the outstanding shares of 
each class so affected will be required, in addition to the vote otherwise required. 

Preemptive Rights. Holders of the Preferred Stock will have no preemptive or preferential rights 
to purchase any security of the Company. P ngms 

Am N ° nassessab J lit y- The shares ° f Preferred Stock to be outstanding upon the effectiveness of the 
Amendment under Missouri law will be fully paid and not liable to assessment. 

nan StOCk presCntly listed on thc York Stock Exchange. The Com¬ 

pany, in the Settlement Agreement, has agreed to use its best efforts promptly after the Closing'and 

for a Period of five years thereafter to cause the Preferred Stock to be listed on the New York Stock 
Exchange, if during such time the Exchange’s requirements for listing are met The Company is 

wh^rrf^ ? c Cha u ge -, the USting ° f the Preferred St0ck - The Company does not now know 
hv a " thc Preferred Stock wdl ** hsted on the Exchange. Because of the organized market represented 
y national securities exchange, a listed security may have greater marketability than an unlisted security. 


Summary of Principal Differences Between Class A Stock and Preferred Stock 

p h " pri " ci c pal diffe ™ ces between the Class A Stock and the Preferred Stock are as follows: (1) 
the Preferred Stock will be convertible mto shares of Common Stock, whereas the Class A Stock is 
not convertible into Class B Stock; (2) the Preferred Stock will be subject to redemption by the Company 
lereas the Class A Stock is not; (3) dividends on the Preferred Stock will be cumulative whereas 

wh«L th° n n ^ \ S r k are n0,: (4) the Preferred St0Ck wiU have *> preempt right" 

whereas the Class A Stock has preemptive rights to purchase additional shares of Class \ Stock or 

in ;r j ; x ff chanBe f able Class A stock: an<i (s >** ^ ^; 

the Preferred Stock will be different from the voting rights of holders of the Class A Stock as sum- 
marized below. 


Because 16 shares of Common Stock will be issued for each share of Class B Stock outstanding 
the percentage of total votmg shares held bv Class A stockholders, who will become holder, of Preferred 
.Mock, will be reduced from approximately 98% to approximately 75%. 

The Company’s present Articles of Association expressly provide that the Company may not with- 
ou the consent of the holders of record of at least a majority of the shares of Gas" A^ic tien 
outstanding and at least a majority of the shares of Class B Stock then outstanding, (a) issue any 
additional shares of stock of any class, (b) create or issue any obligation or security of the Company 
convertible into or exchangeable for shares of stock of the Company of any class, (c) alter or change 
the preferences, qualifications, limitations, restrictions and special or relative rights of Class A Stock 
or Class B Stock or (d) amend or eliminate any of the foregoing provisions. As interpreted by the 
Supreme Court of the United States in prior litigation involving the Company, the Com Jan v may not 
take any action which has such a result, including certain mergers or consolidations, without a class vote. 

A principal effect of the Amendment will be that a class vote will be required only in the case of 
se amendments to the Company s Articles of Association described above under ’’Voting Rights" (and 

ZZT, r a,n t ,V ! d T d arfearageS ° n thc Prefcrred Stock )’ and mer g er s, consolidations and other 
corporate actions which do not so amend the Articles of Association will not require a class vote a 

f rt t^Jc reSUlt ’ 3 C 3SS V ° tC WlU 00 l0ngCr aUl ° matlCally ** rcc l uired for the issuance of all additional shares 
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Description of Common Stock 

General. Upon effectiveness of the Amendment, the Company will be authorized to issue 3,000,000 
shares of Common Stock and each outstanding share of Class B Stock will be converted into 16 shares 
of Common Stock plus a right to receive $850 in cash. Initially, 635.696 shares of Common Stock will 
be outstanding, 1,865,702 shares will be reserved for conversion of Preferred Stock and 498,602 will 
be authorized but unissued and unreserved. 

Dividend Rights. Holders of Common Stock will be entitled to such dividends as may be declared 
by the Board of Directors out of funds legally available therefor. 

So long as any Preferred Stock is outstanding, no dividend (except in Common Stock) may be 
paid or declared or any distribution made on the Common Stock, and no Common Stock may be 
purchased, retired or otherwise acquired by the Company, unless all accrued dividends on the Preferred 
Stock for all preceding periods have been paid and a dividend in the amount of $1.25 per share on 
the Preferred Stock in respect of the then current quarter has been paid, or declared and a sum sufficient 
for the payment thereof set aside, and then only if the net assets of the Company would be equal to at 
least $100 for each share of outstanding Preferred Stock. 

Provisions of constituent instruments of certain of the Company’s long-term debt restrict payments 
of dividends on, and redemptions, purchases and retirements of, the Company’s capital stock. 1 liree 
of such instruments contain restrictions whereby the Company is required to designate from what 
funds and calendar years dividends are being declared. It may not pay dividends out of Available 
Net Income (as defined) for any calendar year or out of surplus for any calendar year unless Available 
Net Income tor such calendar year is or was sufficient to pay certain contingent charges with respect to 
such year. Available Net Income is the income of the Company consolidated with its wholly-owned railroad 
subsidiaries, after taxes and fixed charges, calculated on the basis of ICC accounting. Since Available 
Net Income was so sufficient in all preceding years, at least $83,468,000 of the Company’s surplus as of 
December 31, 1972, on a pro forma basis reflecting consummation of the Plan, is unrestricted under such 
instruments. See "Pro Forma Capitalization" and “Computation and Application of ‘Available Net 
Income’ ” elsewhere in this Proxy Statement. 

In addition, a bank loan agreement, pursuant to which the ;mpany has arranged for borrowings 
of up to $30,000,000 to finance the payment of $850 per share to holders of Class B Stock (see 
"Pro Forma Capitalization"), provides that the Company may not make “restricted payments" (princi¬ 
pally dividends or distributions on, or purchases or retirement! of, capital stock) unless, immediately 
thereafter, the amount of all such restricted payments since December 31, 1972 would not exceed the sum 
of $12,500,000 plus 50% of Consolidated Net Income since December 31, 1972 up to $25,000,000, 55% 
of the next $5,000,000 of Consolidated Net Income since December 31, 1972 and 60% of the excess o! 
Consolidated Net Income since December 31, 1972 over $30,000,000. Consolidated Net Income is 
defined therein as the consolidated net income of the Company and its subsidiaries on an ICC accounting 
basis. 

Liquidation, In the event of any liquidation, dissolution or winding up of the affairs of the Company 
(mergers, consolidations and transfers of all or any part of the assets of the Company not being included 
in such terms), holders of the Common Stock will be entitled, after payment of $100 per share of 
Preferred Stock, plus accrued dividends, to he holders of Preferred Stock, to their pro rata share of 
the balance, if any, of the net assets of the Company. 

Noting Rights. Each share of Common Stock and each share of Preferred Stock will be entitled 
to one vote per share. Holders of Common Stock and Preferred Stock will be entitled to cumulative 
voting rights in the election of directors. While dividends on the Preferred Stock are accumulated and 
unpaid in an amount equal to or exceeding $7.50 per share, the holders of the Preferred Stock, voting 
separately as a class at annual stockholders' meetings, will have the right to elect two directors and the 
holders of the Preferred Stock and the Common Stock, voting together as a single class, will have the 
right to *lect the remaining directors. 
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Under Missouri law (as presently in effect), the Company’s Articles of Association (after effective¬ 
ness of the proposed Amendment) and its By-Laws, stockholders act by a vote of a majority of the out¬ 
standing shares of stock entitled to vote, except that Missouri law imposes higher voting requirements in 
those cases described under “Description of Preferred Stock—Voting Rights”. The rights of holders of 
Common Stock to vote as a class will 1* the same as the rights of holders of Preferred Stock described 
under such caption, except as otherwise specifically stated therein, including the right of holders of the 
Preferred Stock to elect two directors in the case of certain arrearages in the payment of dividends. 

Preemptive Rights. Holders of Common Stock will have no preemptive or preferential rights to 
purchase any security of the Company. 

Nonassessability. The shares of Common Stock to be outstanding upon the effectiveness of the 
Amendment and the shares of Common Stock initially issuable upon conversion of the Preferred Stock 
(when so issued) will be fully paid and not liable to assessment. 

Listing. The Common Stock will not initially be listed on any stock exchange. The Company, in 
the Settlement Agreement, has agreed to use its best efforts promptly after the Closing and for a period 
of five years thereafter to cause the Common Stock to be listed on the New York Stock Exchange, if 
during such time the Exchange’s requirements for listing are met. Because of the probable limited 
distribution of the Common Stock, there can be no assurance that during such time listing of the 
Common Stock can be accomplished. 

The Class B Stock is not presently listed on any stock exchange. 

Miscellaneous. The Common Stock is not entitled to any conversion right and is not subject to 
redemption. 

Summary of Principal Differences Between Class B Stock and Common Stock 

The principal differences between the Class B Stock and the Common Stock are as follows: 
(1) the Common Stock will have no preemptive rights, whereas the Class B Stock has preemptive rights 
to purchase additional shares of Class B Stock, or securities convertible into, or exchangeable for, 
Class B Stock; and (2) the voting rights of holders of the Common Stock will be different from the 
voting rights of holders of the Class B Stock in the same manner as the voting rights of holders of the 
Preferred Stock will differ from voting rights of holders of the Class A Stock. See "Description 
of Preferred Stock—Voting Rights” and “Summary of Principal Differences Between Class A Stock and 
Preferred Stock”. 

Because 16 shares of Common Stock will be issued for each share of Class B Stock outstanding, the 
percentage of total voting shares held by Class B stockholders, who will become holders of Common Stock, 
will be increased from approximately 2% to approximately 25%. 

It has been contended that, inasmuch as the Preferred Stock will be convertible into Common 
Stock, the equity of the Company owned by the original holders of Common Stock will be diluted as 
conversions take place and the book value per share of Common Stock will be subject to dilution 
to the extent that, at the time of conversion, such book value exceeds $100 per share (or the adjusted 
conversion price of the Preferred Stock in effect at the time of conversion). 

As of December 31, 1972 34.5% of the consolidated stockholders’ equity of the Company on an ICC 
accounting basis was attributable, in the event of liquidation, to the Class A stockholders (being the 
liquidation value of their stock) and the remaining 65.5% of such stockholders’ equity was attributable 
to the Class B stockholders as the holders of residual rights to the assets of the Company upon liquidation. 
If no conversions of the Preferred Stock take place, the comparable percentages upon consummation of 
the Plan would be 36.7% and 63.37o, respectively. Assuming conversion of all the Preferred Stock 
to be outstanding upon consummation of the Plan, the percentage of such stockholders’ equity upon 
liquidation attributable to the initial holders of the Preferred Stock (the former Class A stockholders) 
would increase to 74.5% and that attributable to the initial holders of the Common Stock (the former 
Class B stockholders) would decrease to 25.5%. 
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FEDERAL INCOME TAX CONSEQUENCES 

In the opinion of Messrs. Sullivan & Cromwell, special counsel to the Company, the Federal income 
tax consequences to the holders of the Class A Stock and the Class B Stock resulting from the Plan will 
be as follows: 

Holders of Class A Stock 

No gain or loss will be recognized to a holder of Class A Stock upon the exchange of his Class A 
Stock for Preferred Stock. The tax basis (used for computing gain or loss upon an eventual sale or 
exchange) of the Preferred Stock received by the Class A stockholder will be the same as the basis of the 
Class A Stock exchanged therefor. The holding period of the Preferred Stock received will include the 
holding period of the Class A Stock, if the Class A Stock was a capital asset in the hands of the Class 
A stockholder. 

Under existing law, no gain or loss will be recognized to any holder of Preferred Stock upon the 
conversion of his Preferred Stock into Common Stock, except to the extent that cash is received in 
lieu of fractional shares. 

Holders of Class B Stock 

The $850 in cash per share distributed pursuant to the Plan to a holder of Class B Stock will be 
taxed as ordinary income. 

No gain or loss will be recognized to a holder of Class B Stock upon the exchange of his Class B 
Stock for Common Stock. The tax basis of the Common Stock received by the Class B stockholder will 
be the same as the basis of the Class B Stock exchanged therefor. The holding period of the Common 
Stock received will include the holding period of the Class B Stock, if the Class B Stock was a capital 
asset in the hands of the Class B stockholder. 

Gain or loss recognized as a result of the sale of Common Stock pursuant to the tender offer of 
MRC will be taxed as a capi gain or loss if the Common Stock sold was a capital asset. Such gain 
or loss will be a long-term capital gain or loss if the Common Stock sold is treated as having been held 
for more than six months. 


REASONS FOR RECAPITALIZATION AND OTHER CHANGES IN SECURITIES 

The recapitalization and the tender offer are designed to eliminate a source of conflict between the 
different classes of the Company’s stockholders and thereby promote the interests of the Company 
and all its stockholders. The Company regards the deletion of preemptive rights and the dungs in 
voting rights as desirable changes for the reasons set forth below, but does not regard them as essent.al 
to the settlement of the lawsuit described under “Description of Plan of Recapitalization- legation and 
Settlement Agreement’’. 

Recapitalization. Under the Company’s present Articles of Association, as interpreted by the 
Supreme Court of the United States, certain amendments to the Articles of Association and approvals of 
most mergers and consolidations require separate class votes of the Class A Stock and the Class B Stock. 
Under present circumstances, MRC owns a majority of the outstanding shares of Class A Stock and 
Alleghany owns a majority of the outstanding shares of Class B Stock. Accordingly, the above-mentioned 
corporate action cannot be taken without the concurrence of both MRC and Alleghany. In the litigation 
which is the subject of the Settlement Agreement, Alleghany and other Class B stockholders have con¬ 
tended that MRC has misused its voting control over the Company’s Board of Directors to keep dividends 
on the Class B Stock unreasonably low, to favor MRC and other Class A stockholders at the expense 
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of the Class B stockholders and to “freeze out" the Class B stockholders. Alleghany and the other 

Class B stockholders are in a position to block major corporate action of the types indicated above. 

The proposed recapitalization, together with MRC’s tender offer and Alleghany’s acceptance thereof, 
would settle the litigation and give MRC a majority of both the Preferred Stock and the Common 
Stock. This would eliminate the present impediment to effective major corporate action and a source 
of conflict and potential future litigation. As the Court stated in its opinion (at page D*15 of Attachment 
D hereto), “(The Plan] offers a permanent solution to the long standing impasse between the two 
contending groups of stockholders—a result that cannot be achieved through successful litigation. 
Indeed, continued litigation may be said to be an exercise in futility since the hard core of the cause 
of the differences between the two groups would remain and continue to plague them and MoPac. 

The settlement will afford MoPac the opportunity to pursue merger prospects so vital to its economic 
growth and existence and to permit its officials to give full time and attention to corporate affairs." 

The Company has from time to time received indications of interest from other companies as to pos¬ 
sible consolidations, mergers or other forms of business combination. Because of its present capital struc¬ 
ture it has been unable to respond effectively to such proposals. The proposed recapitalization, together 
with MRC’s tender offer and Alleghany's acceptance thereof, will enable the Company to respond effec¬ 
tively to any such proposals. The Company is not presently discussing or negotiating with anyone with 
respect to any consolidation, merger or other business combination. If and when the Board of Directors 
receives a proposal which it is prepared to recommend to stockholders, the matter will be submitted to t 
stockholders for their approval. 

In February, 1973, in the Union Pacific-Rock Island merger proceeding, an ICC Administrative Law 
Judge issued a report recommending an extensive restructuring of railroads in the western part of the 
United States, including a takeover of the Comoany and its 97% owned subsidiary Texas and Pacific 
Railway Company by the Santa Fe railroad. The ICC lacks the power to compel the Company and its 
subsidiary to combine with the Santa Fe. The Company is studying the report but has had no discussions 
with Santa Fe concerning the recommendation contained in the report. The report is now before the 
ICC for consideration, the ICC having denied a petition submitted by the Company, one of its subsidiaries 
and other railroad intervenors which sought an order dismissing the proceedings. Although the Com¬ 
pany believes mergers are vital to its own growth and are important for most western railroads, it 
disagrees with the specific proposal of the ICC Administrative Law Judge. 

To protect the present Class A stockholders who would become holders of Preferred Stock against 
actions that might be considered adverse to their interests or unduly favorable to the holders of Common 
Stock, their preferred dividend righ.s would be made cumulative and they would be given a future 
right to convert their Preferred Stock into Common Stock on a one-for-one basis. To enable the 
Company to simplify its capital structure, the Company would be given the right, after 1975, to redeem 
the Preferred Stock, but holders of the Preferred Stock would be entitled to receive $100 per share plus 
accrued dividends or, if they prefer, to convert their Preferred Stock into Common Stock. 

The excess of 498,602 shares of Common Stock over the amount necessary to convert Class B Stock 
into Common Stock on the terms proposed and to allow for conversions of Preferred Stock into Common 
Stock is designed to allow the Company a greater flexibility in issuances and sales of its stock, subject to 
the approval of the Board of Directors and the ICC. 

Preemptive Rights. Preemptive rights enable stockholders to preserve their proportionate interests 
and voting rights in a corporation. To the extent that a corporation’s stock is widely held and traded, 
a stockholder may maintain his proportionate interest and voting rights in the corporation through 
market purchases and preemptive rights are not necessary. Therefore, the Company does not believe 
that preemptive rights confer a benefit to its stockholders which is useful, considering the aforementioned 
factors. 
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Furthermore, the existence of such rights may be costly and disadvantageous if the Company seeks 
additional capital through issuance and sale of stock. A rights offering to stockholders involves more 
expense than an immediate sale of shares to underwriters. 

Change in Voting Rights. The provisions of the present Articles of Association governing voting 
rights, which date from the emergence of the Company from reorganization, were designed to protect 
the relative rights of the Class A Stock and Class B Stock held by divergent stockholder groups with 
possibly conflicting interests. The recapitalization, which would transform the existing classes of stock 
into more customary preferred and common stock, and the combination of control of both classes of stock 
in the hands of MRC, present a favorable opportunity to eliminate the somewhat specialized voting rights 
of the Class A Stock and Class B Stock and to give to the holders of Preferred Stock and Common Stock 
the rights to vote as a class to which they are entitled under Missouri law in the absence of special voting 
provisions in the Articles of Association. 

CERTAIN OBJECTIONS TO PROPOSED RECAPITALIZATION 

At the hearing on the Plan described under “Description of Plan of Recapitalization—Litigation and 
Settlement Agreement” or by letter to the Court, 18 Class B stockholders, representing a total of 
approximately 1,167 shares of Gass B Stock, two Class A stockholders representing a total of 100 shares 
of Class A Stock and one debentureholder objected to approval of the Plan. The objections of Class 
B stockholders were primarily based on the alleged inadequacy of the proposed exchange for their 
holdings, its tax consequences and the assertion that the settlement is unfair as between minority Class B 
stockholders and Alleghany as the majority Class B stockholder. Most of the Class B objectors asserted 
that either the litigation should be settled on better terms than those proposed or the settlement 
should be rejected. The objecting Class A stockholders raised a question as to MRC’s ability to finance 
its tender offer and a possible effect of the cash pay-out on the Company’s financial structure. The sole 
objecting debentureholder raised the question of his continued protection upon consummation of the Plan. 

In approving the Plan, the Court considered and rejected each of these objections. The nature of 
these objections and the reasons for the Court’s rejection of these objections are set forth at pages D-10 
to D-l of the opinion of the Court annexed hereto as Attachment D. 

The Company believes that, because of its unusual capital structure, it is not feasible to calculate 
meaningful earnings per Gass B share. Certain holders of Class B Stock, however, claim that all earnings, 
after deducting from net income the dividends on the Class A Stock, are attributable to the Class B Stock 
and that such remainder of net income divided by the number of outstanding shares of Class B Stock 
represents the earnings per Class B share. On such basis the per share amounts attributable to the 
Class B Stock for the last three years would have, been: 

_ Consolidated _ 

1970 1971 1972 

Before After 

Extraor- Extraor¬ 
dinary dinary 

Items Items 

Generally Accepted Accounting Principles. $61.54 $221.26 $ 67.33 $183.99 

I.C.C. Accounting Principles. 315.45 413.91 220.66 447.66 

The Company believes that this method of calculating earnings per Class B share is misleading for 
much the same reasons as led the Court in its opinion, an extract of which appears on the following page, 
to reject a similar approach to valuation of the Class B Stock on a capitalized earnings basis. 





In considering the various submissions of the parties and certain objections, at the hearing concerning 
the proposed settlement, with respec to alternative methods of valuing the Class B Stock, the Court 
stated*: 

“Almost all the parties are in accord that the new common shares can be valued at about 
$100 per share, so that the $850-16 share package conversion rate equals approximately $2,450 for 
each present Class B share. But objectors and proponents differ on the present value of the 
B stock, as well as the A stock. It would serve no useful purpose to analyze in detail their 
computations whereby they evaluate the present worth of each class. Their differing estimates 
derive from the methods used to value the shares. 

“Most objectors evaluate the shares by their book value. Several apply the capitalization of 
net earnings method; in this instance, they allocate to the Class B Stock all of MoPac’s annual 
net earnings above the annual Class A dividend requirements. Their position is that the earn¬ 
ings of the Class A Stock cannot exceed its maximum dividend, that is, $9,319,000 or $5 per 
share, and consequently the balance of each year’s earnings should be allocated to the Class B 
Stock. By their respective methods the objectors calculate that the present worth of each share 
of Class B Stock ranges from somewhat over $4,000 to the unrealistic, if not astronomical, figure 
of $25,000. Those objectors who capitalize net earnings as allocated by them to the Class B Stock 
estimate, at a price-earnings ratio of 10-1, its value at $4,450 per share. At a 9-1 ratio, it would 
be $4,005 per share (1972 earnings). 

“The proponents, in evaluating the present worth of the two classes of stock, also apply the 
capitalization of recent earnings method (1971-1972). However, their method of allocation of 
earnings differs from that of the objectors. Instead of deducting the Class A maximum annual 
dividend requirement from net earnings, the proponents take into account the market value of the 
Class A Stock which, shortly before the announcement of the settlement, was selling between $70-75 
per share. They capitalize MoPac’s earnings for the two years on a 9-1 basis, resulting in its 
capitalized value of $225,000,000 to $243,000,000. The market value of the Class A Stock is 
deemed its true value, and accordingly its aggregate market value is deducted from MoPac’s 
capitalized value and the difference allocated to the Class B Stock, with the end result that the 
Class B Stock is valued at an average of $2,365 per share; a 10-1 capitalization rate would bring 
the average value somewhat higher. . . . 

"First, as to book value as a method of valuation. The authorities are in agreement that book 
value is of little significance in appraising the value of stock; that what is of prime significance is a 
corporation’s earning potential based on past experience. The 'intention made by the objectors 
as to the change in equity between the two classes of stock is related to the book value concept. . . . 

“Next, as to the capitalization of earnings method, it has been already noted that the difference 
in valuation between objectors and proponents of the Class A and Class B Stock results from 
different methods of allocating earnings to the two. Since the matter is one of judgment, there 
is room for disagreement. The Court has examined the submissions of *h» parties on this subject 
and is persuaded that the method of valuation, which takes into account tne market value of the 
Class A shares and the underlying factors in its support offered by an expert retained to give an 
independent evaluation, is of substance and merits consideration. The expert, after taking into 
account the market value of the Gass A Stock, valued the Class B Stock at $2,365 per share. 

“The Class A Stock is listed on the New York Stock Exchange, is traded in a broad market, and 
almost 700,000 shares are held by the public. With an active market for the Class A Stock, it cannot 
be said that to ascribe the market price as its fair value is unreasonable. The market evaluation of a 
stock may reflect a more realistic appraisal of its value than a conceptual evaluation. Theory must 
yield to the reality of the market place, ‘the true appraiser.’ Indeed, to quote Judge Learned Hand 
again: ‘When all is said, the value is nothing more than what people will pay for. . . .’ 

i v * The full text of the opinion is contained in Attachment D. 
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“The Class B Stock is traded on the over-the-counter market; the market is thin; and the 
traders are few. The market for the Class B Stock has never approached the values urged by the 
objectors. The range has been between $1,100 and $2,500 per share. The conclusion is warranted 
that the public market, in pragmatic terms, has taken into account MoPac's unusual capitalized struc¬ 
ture, whereby a so-called preference stock has voting rights that control not only MoPac s manage¬ 
ment but also its dividend policy with the power to withhold dividends from the Gass B Stock, and 
accordingly appraised the value of the two classes of stock based upon their respective power, rights 
and restrictions. 

“Another factor suggests that the proponents’ experts’ valuations are closer to the mark than the 
objectors’ valuations. Alleghany, as the majority owner of the Class B Stock, has, through the jears, 
been the principal antagonist to Mississippi, the majority owner of the Class A Stock Widely 
divergent views as to the B stock’s value have, up to the present, foreclosed any compromise. 
Alleghany’s acceptance of the settlement as a disposition of their longstanding controversy during 
which it has spent millions to protect its investment may be said to reflect a realistic recognition of 
the true value of the Class B shares. If the objectors’ evaluation of $4,000 or more per share is sound, 
then Alleghany, owning in excess of 21,000 shares, has, after many years of litigation, suddenly given 
up the ghost and yielded more than $40,000,000—hardly a likelihood in view of the history of events 
and the sophistication of its financial executives and advisers. 

“Also, it is not without significance that objector Garfield’s securities expert, who on the 
capitalization of earnings method fixes a value of ‘over $4,000’ a share for the Class B Stock none¬ 
theless concludes ‘that if the impasse between the Class A and the Class B is to be settled, there 
must be a compromise at a lower figure to reflect the lack of voting control of the Class B’—another 
way of saying that any evaluation of the stock must make allowance for its encumbered status. 
Obviously that compromise figure cannot be a matter of mathematical precision; it need not be, 
it is a matter of judgment based upon a consideration of factors pro and con, some of which have 
been adverted to above. This Court is satisfied that the package of $850-16 shares common stock 
in exchange for each Class B share cannot be said to be inadequate, especially so when considered 
as a compromise.” Footnotes omitted. 












PRO FORMA CAPITALIZATION 

The following tables set forth (a) the capitalization of the Company both on corporate (parent 
company only) and consolidated bases as of December 31. 1972, (b) adjustments to such capitalization 
to reflect consummation of the Plan (including an assumed borrowing of the entire $30,000,000 under a 
bank loan agreement entered into to finance the cash payment to Class B stockholders) and (c) the pro 
forma capitalization of the Company, both on corporate and consolidated bases, after giving effect to the 
consummation of the Plan. The first table is prepared in conformity with generally accepted accounting 
principles and the second table is prepared in conformity with Interstate Commerce Commission 
accounting principles. See “Principles of Financial Statement Preparation and Consolidation” under 
Note 1 of Notes to the Financial Statements. 


Generally Accepted Accounting Principles 


(b Thousands of Dollar.) 

(b Conformity with Generally Accepted Accounting Principle) 




Corporate 



Consolidated 



Ai Stated 

Pro Form* 
Adjustment* 

Pro Forma 

As Stated 

Pro Forma 
Adjustments 

Pro Form* 

Long-Term Debt—Due in one year - 

$ 13,471 

$ 6,000 (a) 

$ 19,471 

$ 28,599 

$ 6,000 (A) 

$ 34,599 


563,693 

24,000 (a) 

587,693 

713,630 

24,000 (A) 

737,630 

Stockholders' Equity: 







Old Capitalization— 







Class A—No Par, $100 Stated 







Value—1,864,352 shares out- 

186,435 

(186,435) (b) 


186,435 

(186,435) (b) 


Class B— No Par, $100 Stated 







Value—39,731 shares outstand- 
ing . 

New Capitalization — 

Convertible Preferred — No Par, 
$100 Stated Value-1,864,352 
shares outstanding . 

3,973 

(3,973) (b) 


3,973 

(3.973) (b) 



186,435 (b) 

186,435 


186,435 (a) 

186,435 

Common — No Par, $6.25 Stated 







Value — 635,696 shares outstand- 


3,973 (b) 

3,973 


3,973 (b) 

3,973 

Capital Surplus . 

1,505 


1,505 

1,505 

(33,771) (c) 

1,505 

Retained Income . 

117,239 

(33,771 )(c) 

83,468 

217,066 

183,295 


309,152 

(33,771) 

275,381 

408,979 

(33,771) 

375,208 


$886,316 

$ (3,771) 

$882,545 

$1,151,208 

$ (3,771) 

$1,147,437 


Notes: 

(a) Five year bank loan repayable semi-annually. 

(b) Giving effect to recapitalization. 

(c) $850 in cash per share of Class B Stock. 
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l.C.C. Accounting Principles 


(la Tkouasds of Dollar*) 

(la Conformity wllk l.C.C AccOMila* Principle!) 


I 


Corpomle 

Consolidated 


Pro Form* 

Am Stftted Adjustments 

Pro Forma 

Pro Forma At Stated Adjustment! 

Pro Forma 


Long-Term Debt—Due in one year .... 

$ 13,471 

$ 6,000 (a) 

$ 19,471 

$ 28,599 

$ 6,000 (a) 

$ 34,599 

Long-Term Debt . 

563,693 

24,000 (a) 

587,693 

713,630 

24,000 (a) 

737,630 

Stockholders’ Equity: 

Old Capitalization— 

Qass A— No Par, $100 Stated 
Value—1,864,352 shares out- 
standing . 

186,435 

(186,435) (b) 


186,435 

(186,435) (b) 


Qass B— No Par, $100 Stated 
Value—39,731 shares outstand- 
ing .. 

3,973 

(3,973) (b) 


3,973 

(3,973) (b) 


New Capitalization— 

Convertible Preferred—No Par, 
$100 Stated Value—1,864,352 
shares outstanding . 


186,435 (b) 

186,435 


186,435 (b) 

186,435 

Common—No Par, $6.25 Stated 
Value—635,696 shares outstand- 


3,973 (b) 

3,973 


3,973 (b) 

3,973 

Capital Surplus. 

Retained Income . 

1,505 

199,439 

(33,771) (c) 

1,505 

165,668 

1,505 

349,192 

(33,771 )(c) 

1,505 

315,421 


391,352 

(33,771) 

357,581 

541,105 

(33,771) 

507,334 

$968,516 

$ (3,771) 

$964,745 

$1,283,334 

$ (3,771) 

$1,279,563 


Notes: 

(a) Five year bank loan repayable semi-annually. 

(b) Giving effect to recapitalization. 

(c) $850 in cash per share of Class B Stock. 


PRO FORMA FULLY DILUTED EARNINGS PER SHARE OF COMMON STOCK 


Assuming that (1) the proposed recapitalization had been effected on January 1, 1970, (2) to 
f. ance the payment of $850 per share to the holders of Class B Stock, the Company had borrowed on 
that date $30,000,000 which remained outstanding and bore interest at 7% per annum throughout the 
period 1970-1972, and (3) all shares of Preferred Stock to be issued pursuant to the Plan had been con¬ 
verted on that date into Common Stock, the Company's consolidated earnings per share of Common Stock on 
a pro forma fully diluted basis for the last three years would have been: 


Consolidated 


1970 

1971 


1972 


Before 

Extraor¬ 

dinary 

Items 

After 

Extraor¬ 

dinary 

Items 



Generally Accepted Accounting Principles ... 

. $4.06 

$6.60 

$4.16 

$6.01 

l.C.C. Accounting Principles . 

8.10 

9.66 

6.59 

10.19 


The above earnings per share figures are not comparable with the amounts per Class B share set 
forth under “Certain Objections to Proposed Recapitalization,” because the above figures reflect the 
after-tax cost of interest, each share of Class B Stock would be converted into 16 shares of Common 
Stock and no effect is given to the receipt by, and use of, $850 per share by the holders of the Class B 
Stock at the time of the recapitalization. 
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MARKET PRICES OF CLASS A AND CLASS B STOCK 


The following table shows, for the periods indicated, the high and low sales prices of the Class A 
Stock on the New York Stock Exchange (NYSE) and the high and low bid prices of the Class B Stock 
in the over-the-counter (OTC) market, in each case as reported by National Quotation Bureau, Inc. 
Bid prices in the over-the-counter market represent prices between dealers, do not include retail markups, 
markdowns or commissions and do not represent actual transactions. 


Period 


1970 

First Quarter. 

Second Quarter. 

Third Quarter. 

Fourth Quarter . 

1971 

First Quarter. 

Second Quarter. 

Third Quarter. 

Fourth Quarter. 

1972 

First Quarter. 

Second Quarter. 

Third Quarter. 

Fourth Quarter (through October 13)* 
Fourth Quarter (from October 16)* , 

1973 

First Quarter.. •.. 

Second Quarter (through May 1) .... 


Class A Stock Class B Stock 

NYSE Sales Prices OTC Bid Prices 


High 

Low 

High 

Low 

68 

63% 

1220 

980 

67% 

45 % 

980 

700 

56 

46yi 

950 

650 

61% 

55% 

840 

740 

70 

62 

1440 

760 

75% 

65% 

1675 

1000 

77% 

65% 

1600 

1000 

74% 

69% 

1325 

1075 

74 % 

70% 

1275 

1125 

74 

69% 

1150 

1050 

71 % 

68% 

1125 

1050 

75% 

70 

1625 

1125 

84 

75% 

2000 

1700 

83 

75% 

1860 

1700 

78% 

76% 

1880 

1850 


* The terms of the proposed recapitalization were announced to the public on October 16, 1972. 


On May 1, 1973, the reported last sale price of the Class A Stock on the New York Stock Exchange 
was 78% and the reported high bid price of the Class B Stock in the over-the-counter market was 
1880. 

While reliable statistics as to the volume of trading in the Class B Stock are not available, the 
Company believes that actual trading in the Class B Stock is relatively inactive. 

With respect to listing of the Preferred Stock on the New York Stock Exchange, see “Description 
of Preferred Stock—Listing’’ at page 9. 
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CERTAIN RESTRICTIONS IMPOSED UNTIL SURRENDER OF CERTIFICATES 

Except as otherwise required by law, no holder of Class A Stock whose stock has been converted 
into Preferred Stock will be entitled to receive dividends or other distributions on shares of Pref " r f“ 
Stock and no holder of Class B Stock whose stock has been converted into Common Stock will be 
entitled to receive dividends or other distributions on shares of Common Stock, until his certificate for 
such Class A or Class B Stock, as the case may be, is surrendered. Upon such surrender, all such divi¬ 
dends or other distributions will be paid, without interest. 

OTHER INFORMATION 

The solicitation of proxies is by the management of the Company and the Company will bear the 
cost of the solicitation of proxies, which will be principally by mail. Proxies may also be solicited by 
directors officers and employees of the Company personally, by telephone or by telegraph. In addition, 
D. F. King & Co. of New York, New York, has been retained to assist in the solicitation of proxies for 
the Special Meeting, by the means described above, at an estimated cost (excluding expenses) to the 
Company of approximately $8,500. 

At the time this Proxy Statement was prepared in definitive form, the management was not aware that 
any matters not referred to in the form of proxy v.ould be presented for action at the Special Meeting, 
any other matters properly come before the meeting, it is intended that the shares represented by proxy will 
be voted with respect thereto in accordance with the judgment of the persons voting them. 

IMPORTANT 

The interest and cooperation of all stockholders in the matters to be considered at the proposed 
Special Meeting are considered to be of the greatest importance by the management of the Company. 
Even though you expect to attend the Special Meeting, it is urgently requested that, whether your 
stockholdings are large or small, you promptly fill in, sign and return the enclosed form of proxy in the 
envelope provided herewith. No postage is necessary if mailed in the United States. To be assured that 
your shares will be voted, it is important that the proxy be dated and signed exactly as your name appears 
imprinted thereon. 
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REPORT OF INDEPENDENT ACCOUNTANTS 


To the Stockholders and Board of Directors of 
Missouri Pacific Railroad Company 

We have examined the financial statements listed in the accompanying index. Our examinations 
were made in accordance with generally accepted auditing standards and accordingly included such tests 
of the accounting records and such other auditing procedures as we considered necessary in the circum¬ 
stances. 

Because of the characteristics of the Company’s two classes of stock, earnings per share data have 
been omitted from the accompanying financial statements (see Notes 9 and 11 to the financial statements). 

The accompanying financial statements prepared in conformity with Interstate Commerce Commission 
accounting principles do not include provisions for deferred federal income taxes as required by generally 
accepted accounting principles and as included in the accompanying financial statements prepared in 
conformity therewith. 

In our opinion, except for the omission of earnings per share data as described in the second paragraph, 
the accompanying financial statements prepared in conformity with generally accepted accounting principles 
present fairly (1) the consolidated financial position of the Missouri Pacific Railroad Company and its 
subsidiaries at December 31,1972 and the results of their operations and the changes in their financial posi¬ 
tion for the three years then ended and (2) the financial position of the Missouri Pacific Railroad Com¬ 
pany, parent company, at December 31, 1972 and the results of its operations and the changes in its 
financial position for the three years then ended, all in conformity with generally accepted accounting 
principles consistently applied after restatement of the consolidated financial statements for the change, 
with which we concur, to the equity method of accounting for investments in certain affiliated companies 
(see Note 2 to the financial statements). 

Also, in our opinion, except for the omissions of earnings per share data and deferred federal income 
taxes as described in the second and third paragraphs, the accompanying financial statements prepared in 
conformity with Interstate Commerce Commission accounting principles present fairly (1) the consoli¬ 
dated financial position of the Missouri Pacific Railroad Company and its subsidiaries at December 31, 1972 
and the results of their operations and the changes in their financial position for the three years then ended 
and (2) the financial position of the Missouri Pacific Railroad Company, parent company, at December 
31, 1972 and the results of its operations and the changes in its financial position for the three years then 
ended, all in conformity with generally accepted accounting principles consistently applied after restatement 
of the consolidated financial statements for the change, with which we concur, to the equity method of 
accounting for investments in certain affiliated companies (see Note 2 to the financial statements). 

Price Waterhouse & Co. 


St. Louis, Missouri 

February 16, 1973 except as to Note 11, 
which is as of March 19, 1973 
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MISSOURI PACIFIC RAILROAD COMPANY 

AND 

MISSOURI PACIFIC RAILROAD COMPANY AND SUBSIDIARIES 

BALANCE SHEET 

(In Conformity with Generally Accepted Accounting Principle*) 


ASSETS 


Current assets: 

Cash ... 

Temporary cash investments, at cost which approximates market ,. 

Deposits for acquisition of equipment. 

Deposits for interest and dividends . 

Accounts receivable, less allowance for freight billing adjustments of 

$930,000 and $1,290,000, respectively. 

Materials and supplies, at average cost. 

Accumulated deferred federal income tax benefits (Note 1). 

Other current assets. 


Properties: (Notes 1 and 7) 

Road. 

Equipment . 

Miscellaneous . 


Less: 

Accumulated depreciation 

Road. 

Equipment. 

Miscellaneous . 

Excess of net assets (at acquisition) of consolidated subsid¬ 
iaries over carrying value of investments. 


Other assets and deferred charges: 

Investment in Santa Fe Industries, Inc. 6)4% convertible subordi¬ 
nated debentures, at cost which approximates market. 

Investment in terminal and other companies (Notes 2 and 3) .... 

Capital, insurance and other funds (Note 8) . 

Other . 


December 31,1972 


Corporate 


Consolidated 


(In thousands of dollars) 


i 9,657 

$ 22,985 

18,500 

32,042 

5,718 

5,718 

9,533 

10,733 

37,444 

51,759 

13,899 

18,235 

7,500 

11,100 

421 

1,574 

102,672 

154,146 

667,687 

884,101 

468,993 

8/3,179 

18,007 

36,046 

1,154,687 

1,793,326 

90,081 

122,S98 

186,133 

329,997 

5,813 

12,849 


49,365 

872,660 

1,278,517 

9,098 

9,098 

92,413 

39,671 

10,125 

10,747 

5,721 

8,422 

117,357 

67,938 

$1,092,689 

$1,500,601 


See notes to financial statements. 
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MISSOURI PACIFIC RAILROAD COMPANY 

AND 

MISSOURI PACIFIC RAILROAD COMPANY AND SUBSIDIARIES 

BALANCE SHEET 

(In Conformity with Generally Accepted Accounting Principle*) 

LIABILITIES 



December 31,1972 


Corporate 

Consolidated 


(In thousands of dollars) 

Current liabilities: 



Accounts payable . 

$ 37,562 

$ 45,537 

Accrued wages and vacation pay. 

17,593 

28,469 

Current maturities of equipment obligations. 

13,471 

28,599 

Equipment acquisitions payable. 

7,149 

9,851 

Interest and dividends payable. 

7,287 

8,148 

Unmatured interest accrued . 

11,792 

13,625 

Federal income taxes accrued (Note 1) . 

886 

1,774 

Other taxes accrued.. 

6,919 

9,721 

Other current liabilities. 

5,199 

8,051 


107,858 

153,775 

Long term debt (Note 7) . 

563,693 

713,630 

Other liabilities and deferred credits: 



Accumulated deferred federal income taxes (Note 1) . 

93,200 

166,600 

Casualty and other reserves (Note 8) . 

11,695 

16,256 


7,091 

9,456 


111,986 

192,312 

Equity of minority stockholders in consolidated subsidiaries. 


31,905 

Stockholders’ equity: (Notes 9 and 11) 



Capital stock—no par value 



Class A—Authorized 3,000,000 shares; outstanding 1,864,352 



shares (excluding 17,600 shares held by Company) 

186,435 

186,435 

Oass B—Authorized 1,000,000 shares; outstanding 39,731 



shares . 

3,973 

3,973 

Capital surplus (Pages 27 and 30) . 

1,505 

1,505 

Retained income (Pages 27 and 30) . 

117,239 

217,066 


309,152 

408,979 

Commitments and contingent liabilities (Note 10) 

$1,092,689 

$1,500,601 


See notes to financial statements. 
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MISSOURI PACIFIC RAILROAD COMPANY AND SUBSIDIARIES 


STATEMENT OF CONSOLIDATED INCOME 
(In Conformity wish Generally Accepted Accounting Principles) 

Year ended December 31 


1970 

1971 

1972 

Operating revenues: 

(In thousands of dollars) 

$504,506 $574,827 $618,275 

9,054 5,736 2,834 

20,568 22,057 21,810 

Total operating revenues. 

534,128 

602,620 

642,919 

Operating expenses: (Notes 1, 6 and 12) 

Maintenance of way and structures. 

76,177 

97,745 

14,350 

203,992 

24,542 

88,845 

110,355 

15,168 

227,221 

26,220 

99,024 

119,302 

16,430 

246,117 

27,411 

Total operating expenses. 

416,806 

467,809 

508,284 

Net revenue from operations. 

117,322 

134,811 

134,635 

Other operating charges: (Note 12) 

Taxes (except federal income taxes) . 

38,108 

29,309 

38,868 

35,399 

42,712 

28,025 

Total other operating charges. 

67,417 

74,267 

70,737 

Net operating income (before federal income taxes) . . • • 

49,905 

8,977 

60,544 

5,792 

63,898 

5,679 

Income available for fixed charges (before federal income taxes) 

58,882 ' 

66,336 

69,577 

Interest: 

25,009 

25,139 

26,830 


10,526 

10,337 

10,277 


35,535 

35,476 

37,107 



Income before federal income taxes, minority interests and ex- 

23,347 

30,860 

32,470 

Provision for federal income taxes: (Notes 1 and 4) 

553 

3,338 

3,201 


10,525 

8,227 

10,906 


11,078 

11,565 

14,107 



Income before minority interests and extraordinary items. 

12,269 

507 

19,295 

1,185 

18,363 

1,733 





11,762 

18,110 

16,630 

Extraordinary items, net of federal income taxes and portion 
applicable to minority interests (Note 5) . 

(6,116) 


Net income (including extraordinary items) (Note 2) . 

$ 11,762 

$ 11,994 

$ 16,630 


See notes to financial statements. 
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MISSOURI PACIFIC RAILROAD COMPANY AND SUBSIDIARIES 


STATEMENT OF CONSOLIDATED RETAINED INCOME 
(In Conformity with Generally Accepted Accounting Principle*) 


Year ended December 31 



1970 

1971 

1972 

Balance at beginning of year: 

As previously reported. 

Restatement due to change to eauity method of accounting for 
certain affiliated companies (Note 2) . 

(In thousands of dollars) 

$200,550 $202,545 $204,668 

4,683 4,934 5,287 

As restated . 

Add—Net Income . 

205,233 

11,762 

207,479 

11,994 

209,955 

16,630 

Deduct—Cash Dividends— 

Class A Stock—$5.00 per share. 

Qass B Stock—$5.00 per share. 

216,995 

9,317 

199 

219,473 

9,319 

199 

226,585 

9,320 

199 

Balance at end of year (Notes 9 and 11) . 

$207,479 

$209,955 

$217,066 


MISSOURI PACIFIC RAILROAD COMPANY AND SUBSIDIARIES 

STATEMENT OF CONSOLIDATED CAPITAL SURPLUS 
(In Conformity with Generally Accepted Accounting Principle*) 


Balance at beginning of year. 

Excess of stated value of 200, 500 and 300 shares of Class A Stock 
issued during the years 1970, 1971 and 1972, respectively, over 
the option price of stock options exercised. 

Balance at end of year. 


Year ended December 31 



1970 

1971 


1972 


(In thousands of dollars) 


$ 

1,548 

$ 1,537 

$ 

1,517 


(11) 

(20) 


(12) 

$ 

1,537 

$ 1,517 

$ 

1,505 


See notes to financial statements. 
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MISSOURI PACIFIC RAILROAD COMPANY AND SUBSIDIARIES 


STATEMENT OF CHANCES IN CONSOLIDATED FINANCIAL POSITION 
(In Conformity with Generally Accepted Accounting Principles) 


Financial resources were provided by: 

Net income before extraordinary items. 

Add—Charges (credits) against income not requiring working 
capital— 

Depreciation and retirements. 

Deferred federal income taxes. 

Income applicable to minority interests . 

Increase in long term casualty and other reserves. 

Loss on sale of investments in securities of Santa Fe Indus¬ 
tries, Inc. 

Gain on reacquisition of long term debt. 

Other . 

Worxing capital provided from operations . 

Salvage from property sold or retired. 

Proceeds from sale of investments in securities of Santa Fe In¬ 
dustries, Inc. 

Capital fund deposit decrease. 

Proceeds from equipment obligations issued . 

Proceeds from sale of Chicago & Eastern Illinois common stock 
to minority interests . 

Financial resources were used for: 

Working capital used for extraordinary items— 

Entry fee in connection with discontinuance of rail passenger 

operations, net of income taxes. 

Reacquisition of bonds. 

Property additions . 

Reduction of long term equipment obligations. 

Repayment of long term debt (other than 1971 extraordinary 

items) . 

Dividends (induding amounts paid minority interests). 

Purchase of securities. 

Insurance deposit increase . 

Capital fund deposit increase. 

Other, net . 

Increase (decrease) in working capital. 

Analysis of changes in working capital: 

Cash and temporary cash investments . 

Deposits for acquisition of equipment . 

Accounts receivable. 

Material and supplies . 

Accumulated deferred federal income tax benefits. 

Other current assets . 

Accounts payable. 

Accrued wages and vacation pay. 

Current maturities of equipment obligations. 

Equipment acquisitions payable. 

Federal income taxes accrued . 

Other current liabilities. 

Increase (decrease) in working capital. 

See notes to financial statements. 


Year ended December 31 
1970 1971 1972 

(In thousands of dollars) 


$11,762 

$ 18,110 

$ 16,630 

37,958 

40,219 

41,818 

9,125 

10,027 

13,806 

5C7 

1,185 

1,733 

376 

1,583 

2,831 

(937) 

2,073 

(1,206) 

7 

(357) 

1,070 

58.798 

72,840 

76,682 

7,393 

5,050 

6,532 


8,252 

5,420 

3,162 

17,429 

33,498 

57,065 

1,569 

88,351 

119,640 

145,699 


55,740 


1,252 

6,317 

71,092 

100,279 

25,236 


27,013 

30,409 

2,291 


218 

1,924 

10,257 


9,818 

9,641 

96 


1,610 

2,171 

453 


(482) 

5,191 

4,032 

2,998 

94,073 

116,838 

156,645 

$(5,722) 

$ 

2,802 

$(10,946) 

$11,723 

$ 

13,195 

$(10,942) 

(5,801) 


(868) 

5,713 

668 

(962) 


1,597 

2,931 

(800) 


2,700 

1,300 

(2,871) 


(663) 

2,470 

(6,826) 


(5,700) 

4,790 

(1,823) 


(3,154) 

(4,169) 

(240) 


(1,627) 

(2,'400) 

(301) 


(3,258) 

(9,851) 

2,187 

2,179 


580 

(3,648) 

$(5,722) 

$ 

2,802 

$(10,946) 
















































MISSOURI PACIFIC RAILROAD COMPANY 

STATEMENT OF CORPORATE INCOME 
(In Conformity with Generally Accepted Accounting Principle*) 


Year ended December 31 



1970 

1971 

1972 

Operating revenues: 

Freight . 

(In thousands of dollars) 

Passenger, mail and express . 

5 50? 

^fV0 t D£O 

?>4d4,t)17 

1,378 

15,086 

Switching and other . 

11 710 

£,yiy 

Total operating revenues ... 

Operating expenses: (Notes 1, 6 and 12) 

Maintenance of way and structures 

Maintenance of equipment . 


1 j,4Uo 

369,428 

421,855 

451,081 

53,805 

f/) i 

63,021 

71,671 

77,624 

10,281 

164,708 

19,513 

Traffic .. . 

fi QClA 

/U,jo6 

Transportation . 

o,ouo 

1 **7 1 AZ 

y,480 

General and miscellaneous . 

1 7 d.?ft 

14y,o/o 

Total operating expenses . .. 


Io,ol/ 

273,357 

311,376 

343,797 

Net revenue from operations .... 

Other operating charges: (Note 12) 

Taxes (except federal income taxes) . .. 

Equipment and joint facility rents ... 

96,071 

110,479 

107,284 

26,171 

3Q 333 

26,608 

29,434 

39,449 

Total other operating charges 

Net operating income (before federal income taxes) 

Other income (net): 

Intercompany dividends (eliminated in consolidation— 

Note 3) . 

Other, net. 



65,504 

71,525 

68,883 

30,567 

38,954 

38,401 

8,673 

5,162 

3,209 

1,701 

4,225 

2,569 

Total other income. 

Income available for fixed charges (before federal income taxes) 
Interest: 

Fixed . 

Contingent . 

13,835 

4,910 

6,794 

44,402 

43,864 

45,195 

16,588 

10,440 

16,959 

10,251 

18,499 

10,190 

Total interest . 

Income before federal income taxes and extraordinary items 

Provision for federal income taxes: (Notes 1 and 4) 

Current . 

Deferred . 

27,028 

27,210 

28,689 

17,374 

16,654 

16,506 

(815) 

5,812 

320 

3,462 

(280) 

5,850 

Total federal income taxes .... 

Net income before extraordinary items .... 

Extraordinary items, less federal income taxes (Note 5) 

Net income (including extraordinary items) (Note 3) 

4,997 

3,782 

5,570 

12,377 

12,872 

(4,989) 

10,936 

$ 12,377 

$ 7,883 

$ 10,936 


See notes to financial statements. 

































MISSOURI PACIFIC RAILROAD COMPANY 
STATEMENT OF CORPORATE RETAINED INCOME 
(In Conformity with Generally Accepted Accounting Principle*) 


Year ended December 31 



1970 

1971 

1972 

Balance at beginning of year. 

Add—Net Income. 

(In thousands of dollars) 

. $114,596 $117,457 $115,822 

. 12,377 7,883 10,936 

Deduct—Cash Dividends— 

Class A Stock — $5.00 per share. 

Class B Stock—$5.00 per share . 

126,973 

. 9,317 

. 199 

125,340 

9,319 

199 

126,758 

9,320 

199 

Balance at end of year (Notes 9 and 11) . 

. $117,457 

$115,822 

$117,239 


MISSOURI PACIFIC RAILROAD COMPANY 
STATEMENT OF CORPORATE CAPITAL SURPLUS 
(In Conformity with Generally Accepted Accounting Principle*) 


Balance at beginning of year. 

Excess of stated value of 200, 500 and 300 shares of Class A Stock 
issued during the years 1970, 1971 and 1972, respectively, over the 
option price of stock options exercised. 

Balance at end of year. 


_ Year ended December 31 _ 

1970 1971 1972 

(In thousands of dollars) 

$1,548 $1,537 $1,517 

(ID (20 ) (12) 

$1,537 $1,517 $1,505 


See notes to financial statements. 
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MISSOURI PACIFIC RAILROAD COMPANY 

STATEMENT OF CHANCES IN CORPORATE FINANCIAL POSITION 
(In Conformity with Generally Accepted Accounting Principle*) 


Financial resources were provided by: 

Net income before extraordinary items. 

Add—Charges (credits) against income not requiring working 
capital— 

Depreciation and retirements. 

Deferred federal income taxes. 

Increase (decrease) in long term casualty and other reserves 
Loss on sale of investments in securities of Santa Fe Indus¬ 
tries, Inc. 

Gain on reacquisition of long term debt. 

Other . 

Working capital provided from operations. 

Salvage from property sold or retired. 

Proceeds from sale of investments in securities of Santa Fe 

Industries, Inc. 

Capital fund deposit decrease. 

Proceeds from equipment obligations issued. 

Financial resources were used for: 

Working capital used for extraordinary items— 

Entry fee in connection with discontinuance of rail passenger 

operations, net of income taxes. 

Reacquisition of bonds . 

Property additions .. .... 

Reduction of long term equipment obligations. 

Repayment of long term debt (other than 1971 extraordinary 

items) . 

Dividends ... 

Purchase of securities . 

Insurance deposit increase . 

Capital fund deposit increase. 

Other, net . 

Increase (decrease) in working capital. 

Analysis of changes in working capital: 

Cash and temporary cash investments . 

Deposits for acquisition of equipment. 

Accounts receivable . 

Material and supplies. 

Accumulated deferred federal income tax benefits. 

Other current assets . 

Accounts payable... 

Accrued wages and vacation pay.. 

Current maturities of equipment obligations . 

Equipment acquisitions payable. 

Federal income taxes accrued. 

Other current liabilities . 

Increase (decrease) in working capital. 


Year ended December 31 


1970 

1971 

1972 

(In thousands of dollars) 

$12,377 

$12,872 

$ 10,936 

21,856 

22,944 

24,376 

4,912 

4,462 

7,950 

(127) 

2,393 

2,124 

(534) 

2,073 

(1.072) 

156 

280 

241 

38,640 

45,024 

44,555 

3,449 

2,156 

2,982 


8,252 

5,420 

3,162 

13,529 

18,560 

33,000 

58,780 

73,992 

85,957 


35,792 

1,252 

3,552 

37,731 

55,092 

12,239 

13,415 

14,312 

363 


1,367 

9,516 

9,518 

9,519 

3,586 

1,610 

2,171 

366 

250 

5,191 

4,032 

3,169 

61,862 

67,328 

94,853 

$(3,082) 

$ 6,664 

$ (8,8%) 

$13,667 

$15,043 

$(11,491) 

(6,544) 

(668) 

5,718 

399 

(439) 

1,516 

2,158 

(700) 

1,900 

1,100 

(2,151) 

(597) 

2,191 

(6,672) 

(3,185) 

959 

(1.249) 

(2,406) 

(2,704) 

(182) 

(845) 

(4%) 

(153) 

(3,871) 

(7,147) 

2,886 

1,341 

(223) 

(2,469) 

$(3,082) 

$ 6,664 

$ (8,8%) 


See notes to financial statements. 








































MISSOURI PACIFIC RAILROAD COMPANY 

AND 

MISSOURI PACIFIC RAILROAD COMPANY AND SUBSIDIARIES 

BALANCE SHEET 

(In Conformity with I.C.C. Accounting Principle*) 

ASSETS 

_ December 31,1972 _ 

Corporate Consolidated 

(In thousands of dollars) 

Current assets: 

Cash ... 

Temporary cash investments, at cost (approximates market) 

Deposits for interest, dividends and equipment acquisition . 

Accounts receivable . 

Material and supplies, at average cost . 

Other current assets . 


667,687 884,101 

468,993 873,179 

18,007 36,046 

1,154,687 1,793,326 


Less: _ . 

Accumulated depreciation 

Road . 

Equipment . 

Miscellaneous .. • • ..; •/ 

Excess of net assets (at acquisition) of consolidated subsidi¬ 
aries over carrying value of investments. 


Other assets and deferred charges: 

Investment in Santa Fe Industries, Inc. 6 %% convertible subordi 

nated debentures, at cost (approximates market) . 

Investment in terminal and other companies (Notes 2 and 3) . 

Capital, insurance and other funds (Note 8) . 

Other . 


See notes to financial statements. 
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9,098 

92,413 

10,125 

5,721 

117,357 

$1,085,189 


9,098 

40,117 

10,747 

8,422 

68,384 

$1,479,685 


90,081 122,598 

186,133 329,997 

5,813 12,849 

59,627 

872,660 1,268,255 


Properties: (Notes 1 and 7) 

Road . 

Equipment . 

Miscellaneous . 


$ 9,657 $ 22,985 

18,500 32,042 

15,251 16,451 

37,444 51,759 

13,899 18,235 

421 1,574 

95,172 143,046 
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MISSOURI PACIFIC RAILROAD COMPANY 

AND 

MISSOURI PACIFIC RAILROAD COMPANY AND SUBSIDIARIES 

BALANCE SHEET 

(In Conformity with I.C.C. Accounting Principle*) 

LIABILITIES 

_D ecember 31. 1 97 2 _ 

Cor p orate Consoli dated 

(In thousands of dollars) 

Current liabilities: (exclusive of long term debt due within one year) 

Accounts and wages payable . $ 55,155 $ 74,006 

Interest and dividends payable. 7,287 8,148 

Unmatured interest accrued . 11,792 13,625 

Federal income taxes accrued (Note 1) . 4,386 7,374 

Other taxes accrued. 6,919 9,721 

Other current liabilities. 12,348 17,902 

97,887 130,776 

Long term debt—due within one year (equipment obligations) . 13,471 28,599 

Long term debt (Note 7) . 563,693 713,630 

Other liabilities and deferred credits (Note 8) . 18,786 25,712 

Equity of minority stockholders in consolidated subsidiaries. 39,863 


Stockholders’ equity: (Notes 9 and 11) 

Capital stock—no par value 

Pa ss A—Authorized 3,000,000 shares; outstanding 1,864,352 

shares (excluding 17,600 shares held by Company) ., 186,435 186,435 

Class B—Authorized 1,000,000 shares; outstanding 39,731 

shares . 3,973 3,973 

Capital surplus (Pages 35 and 38) . 1,505 1,505 

Retained income (Pages 35 and 38). 199,439 349,192 

391,352 541,105 


Commitments and contingent liabilities (Note 10) 

$1,085,189 $1,479,685 


See notes to financial statements. 



















MISSOURI PACIFIC RAILROAD COMPANY AND SUBSIDIARIES 

STATEMENT OF CONSOLIDATED INCOME 
(In Conformity with I.C.C. Accounting Principle*) 


_ Year r ded December 31 _ 

1970 1971 1972 

(In thousands of dollars) 


Operating revenues: 


Freight . 

Passenger, mail and express. 

$504,506 

9,054 

20,568 

$574,827 

5,736 

22,057 

$618,275 

Switching and other. 

2l,8i0 

Total operating revenues. 

534,128 

602,620 

642,919 


Operating expenses: (Notes 1, 6 and 12) 

Maintenance of way and structures. 

Maintenance of equipment . . 

T raffic . 

76,177 

97,745 

14,350 

203,992 

24,542 

88,845 

110,355 

15,168 

227,221 

26,220 

99,024 

119,302 

Ain 

Transportation . 

General and miscellaneous. 

246,117 

27,411 

Total operating expenses. 

416,806 

467,809 

508,284 

Net revenue from operations . 

117,322 

134,811 

134,635 

Other operating charges: (Note 12) 

Taxes (except federal income taxes) . 

Equipment and joint facility rents. 

38,108 

29,309 

38,868 

35,399 

42,712 

28,025 

Total other operating charges. 

67,417 

74,267 

70,737 

Net operating income (before federal income taxes). 

Other income (net) . 

49,905 

8,977 

60,544 

5,792 

63,898 

5,679 

Income available for fixed charges (before federal income taxes) 

58,882 

66,336 

69,577 

Interest: 

Fixed . 

Contingent . 

25,009 

10,526 

25,139 

10,337 

26,830 

10,277 

Total interest . 

35,535 

35,476 

37,107 

Income before federal income taxes, minority interests and 

extraordinary items . 

Current federal income taxes (Notes 1 and 4). 

23,347 

553 

30,860 

3,338 

32,470 

3,201 

Income before minority interests and extraordinary items .... 

Less—income applicable to minority interests . 

22,794 

944 

27,522 

1,758 

29,269 

2,163 

Net income before extraordinary items. 

Extraordinary items, net of federal income taxes and portion 
applicable to minority interests (Note 5) . 

21,850 

25,764 

(7,678) 

27,106 

Net income (including extraordinary items) (Note 2) . 

$ 21,850 

$ 18,086 

$ 27,106 


See notes to financial statements. 
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MISSOURI PACIFIC RAILROAD COMPANY AND SUBSIDIARIES 


STATEMENT OF CONSOLIDATED RETAINED INCOME 
(In Conformity with I.C.C. Accounting Principles) 


Year ended December 31 



1970 

1971 

1972 


(In thousands of dollars) 

Balance at beginning of year: 




As previously reported . 

$306,081 

$318,145 

$325,965 

Restatement due to change to equity method of accounting 
for certain affiliated companies (Note 2) . 

4,622 

4,892 

5,640 

As restated .. 

310,703 

323,037 

331,605 

Add—Net Income . 

21,850 

18,08 , 

27,106 


332,553 

341,123 

358,711 

Deduct—Cash Dividends— 




Class A Stock—$5.00 per share. 

9,317 

9,319 

9,320 

Qass B Stock—$5.00 per share. 

199 

199 

199 

Balance at end of year (Notes 9 and 11) . 

$323,037 

$331,605 

$349,192 






» 


I 


> 
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MISSOURI PACIFIC RAILROAD COMPANY AND SUBSIDIARIES 

STATEMENT OF CONSOLIDATED CAPITAL SURPLUS 
(In Conformity with I.C.C. Accounting Principles) 


Year ended December 31 




1970~ 

1971 


1972 



(In thousands of dollars) 


Balance at beginning of year. . 

Excess of stated value of 200, 500 and 300 shares of Class A Stock 

$ 

1,548 

$ 1,537 

$ 

1,517 

issued during the years 1970, 1971 and 1972, respectively, over 
the option price of stock options exercised. 


(ID 

(20) 


(12) 

Balance at end of year. 

$ 

1,537 

$ 1,517 

$ 

1,505 




See notes to financial statements. 
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MISSOURI PACIFIC RAILROAD COMPANY AND SUBSIDIARIES 


STATEMENT OF CHANCES IN CONSOLIDATED FINANCIAL POSITION 
(In Conformi'jr with I.C.C. Accounting Principle*) 


Financial resources were provided by: 

Net income before extraordinary items. 

Add—Charges (credits) against income not requiring working 
capital— 

Depreciation and retirements. 

Income applicable to minority interests. 

Increase in long term casualty and other reserves. 

Loss on sale of investments in securities of Santa Fe Indus¬ 
tries, Inc. 

Gain on reacquisition of long term debt. 

Other. 

Working capital provided from operations . 

Salvage from property sold or retired. 

Proceeds from sale of investments in securities of Santa Fe In¬ 
dustries, Inc. 

Capital fund deposit decrease. 

Proceeds from equipment obligations issued . 

Proceeds from sale of Chicago & Eastern Illinois common stock 
to minority interests . 


Financial resources were used for: 

Working capital used for extraordinary items— 

Entry fee in connection with discontinuance of rail passenger 

operations, net of income taxes. 

Reacquisition of bonds. 

Property additions. 

Repayment of equipment obligations . 

Repayment of long term debt (other than 1971 extraordinary 

items) . 

\ Dividends (including amounts paid minority interests). 

Purchase of securities. 

Insurance deposit increase . 

Capital fund deposit increase. 

Other, net. 


Increase (decrease) in working capital (exclusive of changes in long 
term debt due within one year) . 

Analysis of changes in working capital: 

Cash and temporary cash investments. 

Accounts receivable. 

) Material and supplies . 

Other current assets . 

Accounts and wages payable . 

Federal income taxes accrued . 

Other current liabilities . 

Increase (decrease) in working capital (exclusive of changes in long 
a term debt due within one year) . 


See notes to financial statements. 


Year ended December 31 
1970 197 1 1972 

(In thousands of dollars) 


$21,850 

$ 25,764 

$ 27,106 

37,958 

40,219 

41,818 

944 

1,758 

2,163 

376 

1,583 

2,831 


2,073 


(937) 


(1,206) 

7 

(357) 

1,070 

60,198 

71,040 

73,782 

7,393 

5,050 

6,532 


8,252 

5,420 

3,162 



17,429 

33,498 

57,065 

1,569 



89,751 

117,840 

142,799 


1,252 




6,317 


55,740 


71,092 

100,279 

24,996 


25,386 

28,009 

2,291 


218 

1,924 

10,257 


9,818 

9,641 

96 


1,610 

2,171 




5,191 




4,032 

453 


(482) 

2,998 

93,833 

115,211 

154,245 

$(4,082) 

$ 

2,629 

$(11,446) 

$11,723 

$ 

13,195 

$(10,942) 

(5,801) 


(868) 

668 

(962) 


1,597 

2,931 

(2,871) 


(663) 

8,188 

(8,649) 


(8,854) 

621 

299 


(2,358) 

587 

2,179 


580 

(13,499) 

$(4,082) 

$ 

2,629 

$(11,446) 


36 


550 








































MISSOURI PACIFIC RAILROAD COMPANY 

STATEMENT OF CORPORATE INCOME 
(In Conformity with I.C.C. Accounting Principle*) 

_ Year ended December 31 _ 

1970 1971 1972 

(In thousands of dollars) 


Operating revenues: 


• 

Freight . 

Passenger, mail and express. 

Switching and other . 

$350,207 

5,502 

13,719 

$403,528 

2,919 

15,408 

$434,617 

1,378 

15,086 


Total operating revenues . 

369,428 

421,855 

451,081 

• 

i 

Operating expenses: (Notes 1, 6 and 12) 

Maintenance of way and structures. 

Maintenance ot equipment . 

Traffic . 

Transportation . 

General and miscellaneous . 

53,805 

60,153 

8,806 

133,165 

17,428 

63,021 

70,582 

9,480 

149,676 

18,617 

71,671 

77,624 

10,281 

164,708 

19,513 

• 

Total operating expenses . 

273,357 

311,376 

343,797 

Net revenue from operations . 

96,071 

110,479 

107,284 


Other operating charges: (Note 12) 

Taxes (except federal income taxes) . 

Equipment and joint facility rents. 

26,171 

39,333 

26,608 

44,917 

29,434 

39,449 

• 

Total other operating charges . 

65,504 

71,525 

68,883 


Net operating income (before federal income taxes) . 

30,567 

38,954 

38,401 

• 

Other income (net) : 

Intercompany dividends (eliminated in consolidation— 

Note 3). 

Other, net . 

8,673 

5,162 

3,209 

1,701 

4,225 

2,569 


Total other income. 

13,835 

4,910 

6,794 


Income available for fixed charges (before federal income taxes) 

44,402 

43,864 

45,195 

• 

Interest: 

Fixed . 

Contingent . 

16,588 

10,440 

16,959 

10,251 

18,499 

10,190 


Total interest . 

27,028 

27,210 

28,689 

• 

Income before federal income taxes and extraordinary items ... 
Current federal income taxes (Notes 1 and 4). 

17,374 

(815) 

16,654 

320 

16,506 

(280) 


Net income before extraordinary items. 

Extraordinary items, less federal income taxes (Note 5) . 

18,189 

16,334 

(6,472) 

16,786 

• 

Net income (including extraordinary items) (Note 3). 

$ 18,189 

$ 9,862 

$ 16,786 


See notes to financial statements. 
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MISSOURI PACIFIC RAILROAD COMPANY 

STATEMENT OF CORPORATE RETAINED INCOME 
(In Conformity with I.C.C. Accounting Principles) 


Year ended December 31 



1970 

1971 

1972 


(In thousands of dollars) 

Balance at beginning of year. 

. $183,155 

$191,828 

$192,172 

Add—Net Income ..... 

. 18,189 

9.862 

16,786 

Deduct—Cash Dividends— 

201,344 

201,690 

208,958 

Class A Stock—$5.00 per share. 

. 9,317 

9,319 

9,320 

Class B Stock—$5.00 per share. 

. 199 

199 

199 

Balance at end of year (Notes 9 and 11) . 

. $191,828 

$192,172 

$199,439 


MISSOURI PACIFIC RAILROAD COMPANY 

STATEMENT OF CORPORATE CAPITAL SURPLUS 
(In Conformity with LC.C. Accounting Principles) 

_ Year ended December 31 _ 

1970 1971 1972 

(In thousands of dollars) 

Balance at beginning of year. $1,548 $1,537 $1,517 

Excess of stated value of 200, 500 and 300 shares of Class A Stock 
issued during the years 1970, 1971 and 1972, respectively, over the 

option price of stock options exercised. (11) (20) 02) 

Balance at end of year. $1,537 $1,517 $1,505 


See notes to financial statements. 
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MISSOURI PACIFIC RAILROAD COMPANY 


STATEMENT OF CHANCES IN CORPORATE FINANCIAL POSITION 
(In Conformity with I.C.C. Accounting Principle*) 


Financial resources were provided by: 

Net income before extraordinary items. 

Add—Charges (credits) against income not requiring working 
capital— 

Depreciation and retirements. 

Increase (decrease) in long term casualty and other reserves 
Loss on sale of investments in securities of Santa Fe Indus¬ 
tries, Inc. .. 

Gain on reacquisition of long term debt. 

Other. 

Working capital provided from operations. 

Salvage from property sold or retired.... 

Proceeds from sale of investments in securities of Santa Fe 

Industries, Inc. . 

Capital fund deposit decrease .. 

Proceeds from equipment obligations issued. 


Financial resources were used for: 

Working capital used for extraordinary items— 

Entry fee in connection with discontinuance of rail passenger 

operations, net of income taxes. 

Reacquisition of bonds . 

Property additions... 

Repayment of equipment obligations. 

Repayment of long term debt (other than 1971 extraordinary 

items) . 

Dividends . 

Purchase of securities. 

Insurance deposit increase . 

Capital fund deposit increase. 

Otner, net. 


Increase (decrease) in working capital (exclusive of changes in long 
term debt due within one year) . 

Analysis of changes in working capital: 

Cash and temporary cash investments. 

Accounts receivable . 

Material and supplies . 

Other current assets . 

Accounts and wages payable . 

Federal income taxes accrued. 

Other current liabilities . 

Increase (decrease) in working capital (exclusive of changes in long 
term debt due within one year) . 


See notes to financial statements. 


Year ended December 31 


1970 

1971 

1972 

(In thousands of dollars) 

$18,189 

$16,334 

$ 16,786 

21,856 

22,944 

2^,376 

(127) 

2,393 

2,124 

(534) 

2,073 

(1,072) 

156 

280 

241 

39,540 

44,024 

42,455 

3,449 

2,156 

2,982 


8,252 

5,420 

3,162 

13,529 

18,560 

33,000 

59,680 

72,992 

83,857 


1,252 



3,552 


35,792 

37,731 

55,092 

12,057 

12,570 

13,816 

363 


1,367 

9,516 

9,518 

9,519 

3,586 

1,610 

2,171 

5,191 



4,032 

366 

250 

3,169 

61,680 

66,483 

94,357 

$(2,000) 

$ 6,509 

$(10,500) 

$13,667 

$15,043 

$(11,491) 

(6,544) 

(668) 

399 

(439) 

1,516 

2,158 

(2,151) 

(597) 

7,909 

(7,921) 

(5,591) 

(1.745) 

47 

(2,971) 

1,886 

1,341 

(223) 

(9,616) 

$(2,000) 

$ 6,509 

$(10,500) 
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MISSOURI PACIFIC RAILROAD COMPANY 

AND 

MISSOURI PACIFIC RAILROAD COMPANY AND SUBSIDIARIES 

NOTES TO FINANCIAL STATEMENTS 


Note 1—Summary of Significant Accounting Policies: 

Principles of Financial Statement Preparation and Consolidation— The accompanying consolidated 
financial statements include the accounts of the Missouri Pacific Railroad Company and its majority-owned 
subsidiaries, principally The Texas and Pacific Railway Company (96.5%, owned) and the Chicago & 
Eastern Illinois Railroad Company (66.8% owned). 

In order to comply with the provisions of Accounting Principles Board Opinion No. 18, which 
became effective in 1972, the Company changed from the cost method to the equity method of ac¬ 
counting in its consolidated financial statements for investments in less than majority-owned terminal 
railroad companies (joint ventures) and other affiliated companies where the Company has the ability to 
exercise significant influence over their operating and financial policies. These investments are now 
carried at the Company’s equity in the underlying net assets of these nonsubsidiary companies. 

The accompanying corporate financial statements include investments in majority-owned sub¬ 
sidiaries, terminal and other companies carried at cost. They also include income of these companies 
to the extent of dividends received. 

The accompanying financial statements prepared in conformity with generally accepted accounting 
principles include provisions for deferred federal income taxes (see “Federal Income Taxes” below). How¬ 
ever the accompanying financial statements prepared in conformity with Interstate Commerce Commission 
accounting principles do not include such provisions. The Company and its railroad subsidiaries main¬ 
tain their books of account and prepare their annual reports to stockholders using the latter principles. 


Federal Income Taxes— The accompanying financial statements prepared on a generally accepted 
accounting basis include a provision for deferred federal income taxes representing the net effect of 
1 book/tax timing differences. These timing differences relate to the use of accelerated depreciation and 

amortization of properties for income tax purposes, partially offset by expense accruals for casualties 
and other matters which are not deductible for income tax purposes until paid. 

Investment tax credit is accounted for under the flow-through method. 

Properties —Properties are stated at estimated original cost, primarily determined as of January 1, 
1955 by Interstate Commerce Commission valuations, plus additions and betterments at cost and less 
retirements since the dates of valuations. 

The companies follow the straight-line method of depreciation using various group rates prescribed 
by the Interstate Commerce Commission. Depreciation provisions during the three years ended 
p December 31, 1972 were at rales approximating the following: 

Cor porate Consolidated 

Equipment . 3.7% 3.6% 

Depreciable road properties 2.2% 2.0%) 
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MISSOURI PACIFIC RAILROAD COMPANY 

AND 

| MISSOURI PACIFIC RAILROAD COMPANY AND SUBSIDIARIES 

NOTES TO FINANCIAL STATEMENTS—(Continued) 

However, for rails, ties and other track materials, instead of depreciation accounting, the companies 
follow an acceptable alternate practice of “replacement” accounting. Under this method, replacements 
^ in kind are charged to expense while additions and betterments (improvements) are capitalized. The 

amounts capitalized are not depreciated and are charged against income only when the related properties 
are retired. Normal retirements of depreciable property are charged to the appropriate depreciation 
reserve at cost less salvage. At December 31, 1972 corporate and consolidated nondepreciable properties, 
including land and land rights, were approximately $437,000,000 and $545,000,000, respectively. 

® Excess of net assets (at acquisition) of consolidated subsidiaries over carrying value of investments 

is not being amortized. 


Pensions —The companies have an unfunded, noncontributory pension plan for executives, officials 
and certain key employees. Related charges to operating expense represent accruals which include normal 
• cost and amortization of prior service cost over a 35 year period beginning January 1, 1966, plus interest 

on the recorded unfunded pension liability. 


Casualty Losses —Casualty losses are accrued and charged to income as they are inci -red except 
for major casualties covered by the self-insurance reserve described in Note 8. 

Debt and Related Expense —Discount and expense applicable to long term debt are deferred and 
amortized over the lives of the respective issues using the bonds outstanding method. Gain on reacquisi¬ 
tion of bonds is recorded as income. 


Note 2 —Change in Accountings 

As described in Note 1, the Company changed from the cost method to the equity method of account¬ 
ing for certain investments in 1972. The accompanying consolidated financial statements for 1970 and 
1971 have been restated for comparative purposes. Accordingly, consolidated retained income as of 
January 1, 1970 was increased, as shown below, to reflect the Company’s equity in the underlying net 
assets of these companies at that date; and the 1970 and 1971 results were increased, as shown below, 
to reflect the Company’s proportionate share of their 1970 and 1971 net income. 


Generally accepted I.C.C. 

accounting accounting 

_ basis _ basis 

(In thousands of dollars) 

Increase in consolidated retained income at January 1, 1970 $4,683 $4,622 

Increase in consolidated net income— 

$ 251 $ 270 

$ 353 $ 748 


1970 

1971 
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MISSOURI PACIFIC RAILROAD COMPANY 

AND 

MISSOURI PACIFIC RAILROAD COMPANY AND SUBSIDIARIES 

NOTES TO FINANCIAL STATEMENTS— (Continned) 

Note 3—Equity in Net Asset* and Income of Affiliated Companies: 

The accompanying corporate financial statements include investments in majority-owned subsidiaries, 
terminal and other companies carried at cost. The Company’s equity in the underlying net assets of 
these companies exceeded its investment therein at December 31, 1972 as follows: 

Generally accepted I.C.C. 

accounting accounting 

_ basis basis 


(In thousands of dollars) 

Company’s equity in majority-owned subsidiaries: 


Stockholders’ equity of majority-owned subsidiaries .. 

Portion applicable to minority interests . 

Excess of net assets (at acquisition) of these sub¬ 
sidiaries over carrying value of investments. 

$242,259 

(31,905) 

(49,365) 

$310,086 

(39,863) 

(59,627) 

Company’s equity in less than majority-owned companies 

160,989 

16,156 

210,596 

16,475 

Company’s equity in the underlying net assets . 

Company’s investment, at ^ost . 

177,145 

(77,318) 

227,0/1 

(77,318) 

Excess of equity in net assets over investment. 

$ 99,827 

$149,753 


The accompanying corporate financial statements also include income of these companies to the extent 
of intercompany dividends. However, equity in the earnings of these companies for the three years 
ended December 31, 1972 was as follows: 

_ Year ended December 31 _ 

1970 1971 1972 

(In thousands of dollars) 

Generally accepted accounting basis . $ 8,058 $ 7,320 $ 9,919 

I.C.C. accounting basis. $12,334 $11,433 $14,545 

Note 4—Investment Tax Credit: 

The investment tax credit, which has been applied under the flow-through method against the pro¬ 
visions for current federal income taxes, affected income as follows: 

_ Year ended December 3 1_ 

_ Corporate _ _ Consolidated _ 

1970 1971 1972 1970 1971 1972 

(In thousands of dollars) 

Increase (decrease) in income be¬ 
fore minority interests and ex- 


traordinary items. 

Less—extraordinary items . 

$(1,100) 

$1,764 

(1,069) 

$(156) 

$(342) 

$2,145 

(1.413) 

$1,200 

Increase (decrease) in income be¬ 
fore minority interests . 

$(1,100) 

$ 695 

$(156) 

$(342) 

$ 732 

$1,200 


At December 31, 1972, consolidated investment tax credit carryovers of approximately $26,700,000 are 
available to offset future years’ federal income taxes otherwise payable. Of the $26,700,000 carryover, 
$1,600,000 will expire in 1974, $5,300,000 in 1975, $4,200,000 in 1976, $2,100,000 in 1977, $4,700,000 in 
1978, $7,200,000 in 1979 and $1,600,000 in 1980, if not used. 
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MISSOURI PACIFIC RAILROAD COMPANY 

AND 

MISSOURI PACIFIC RAILROAD COMPANY AND SUBSIDIARIES 

NOTES TO FINANCIAL STATEMENTS—(Continued) 


Note 5 —Extraordinary Items: 

Extraordinary items for the year ended December 31, 1971 consisted of the following: 


Estimated loss on discontinuance of rail passen¬ 
ger operations . 

Gain on reacquisition of bonds. 

Less federal income taxes— 

Current (Note 4) . 

Deferred . 

Less portion applicable to minority interests ... 
Extraordinary items. 


Generally accepted I.C.C. 

accounting basis _ accounting basis 


Corporate Consolidated Corporate Consolidated 

(In thousands of dollars) 

$10,839 

$13,924 

$10,839 

$13,924 

3,298 

4,466 

3,298 

4,466 

7 541 

9,458 

7,541 

9,458 

1,069 

1,413 

1,069 

1,413 

1,483 

1,713 



4,989 

6,332 

6,472 

8,045 


216 


367 

$ 4,989 

$ 6,116 

$ 6,472 

$ 7,678 


On May 1, 1971, the Company entered into a contract with the National Railroad Passenger 
Corporation (Amtrak) which relieved the Company of its entire responsibility for the provision of 
intercity rail passenger service. The resultant estimated loss includes the book value of properties 
removed from rail passenger service, liability to the National Railroad Passenger Corporation in consid¬ 
eration of such relief, impairments to investments in terminal companies, employee protective benefits and 


During 1971, bonds were reacquired having par value as follows: 


Par value 


Corporate Consolidated 
$6,850,000 $10783,000 


Note 6—Retirement Plant 


Pension expense as described in Note 1 resulted in charges to operating expense as follows: 


1970 


$1,878 


Corporate 

1971 


$2,067 


1972 1970 

(In thousands of dollars) 

$2,199 $2,936 


Consolidated _ 

1971 1972 


$3,162 $3,332 
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MISSOURI PACIFIC RAILROAD COMPANY 

AND 

MISSOURI PACIFIC RAILROAD COMPANY AND SUBSIDIARIES 

NOTES TO FINANCIAL STATEMENTS—(Continued) 

The approximate amount by which unfunded past service cost and the approximate amount by 
which the actuarially computed value of benefits pertaining to retired employees exceed the recorded 
pension plan liability at December 31, 1972 are as follows: 

Corporate Consolidated 

Excess of the unfunded past service cost over recorded liability $27,000,000 $40 000 000 

Excess of the actuarially computed value of benefits pertaining 
to retired employees over recorded liability . $11,400,000 $19 200 000 

Note 7—Long Term Debt: 

The companies were obligated under evidences of indebtedness at December 31 , 1972 as follows- 


Interest 

rate 


Missouri Pacific Railroad Company: 

First mortgage bonds(l) . 

General mortgage bonds (1) ... 

Income debentures . 

Equipment obligations . 


Corporate total. 

Texas and Pacific Railway Company: 

First mortgage bonds . 

Second mortgage bonds . 

General and refunding mortgage 

bonds(l) . 

First mortgage bonds (KO&G)(l).. 
Equipment obligations . 

Chicago & Eastern Illinois Railroad Com¬ 
pany: 

Income debentures(l) . 

Equipment obligations . 

Other majority-owned subsidiaries: 

First mortgage bonds . 

Equipment obligations . 

Others. 


Date of 
maturity 


1972 as follows: 

Outstanding 
December 31, 1972 
(excluding amounts 
held by Com pany) 

(In thousands 


Consolidated total 




of dollars) 

4 %% 

1990 and 2005 

$247,473 

4J4%(2) 

2020 and 2030 

109,257 

5% (2) 

2045 

100,016 

3^%to 9% 

1973 to 1987 

120,418 

577,164 

5% 

2000 

18,961 

5% 

2000 

8 


1985 

14,634 


1980 

2,268 

4*4% to 7y A % 

1973 to 1987 

67,336 

5% (2) 

2054 

1,721 

5% to 6y% 

1973 to 1982 

14,495 

3 

1974 

197 

4'/,% to 6% 

1973 to 1985 

44,615 

830 

$742,229 


(1) Have annual sinking fund requirements. 

(2) Contingent interest. 
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MISSOURI PACIFIC RAILROAD COMPANY 

AND 

MISSOURI PACIFIC RAILROAD COMPANY AND SUBSIDIARIES 

NOTES TO FINANCIAL STATEMENTS— (Continued) 

Long term debt (in thousands) maturing during each of the next five years are as follows: 


1973 1974 1975 1976 1977 

Corporate . $13,471 $12,589 $12,289 $11,698 $10,786 

Consolidated . $29,222 $28,906 $28,359 $27,652 $26,275 


Substantially all of the physical properties of the Missouri Pacific Railroad Company and Sub¬ 
sidiaries are covered by liens of either the Missouri Pacific Railroad Company or the Texas and Pacific 
Railway Company first mortgages or under the companies’ equipment obligations. The capital stock of 
most Missouri Pacific Railroad Company affiliates, other than the Chicago & Eastern Illinois Railroad 
Company and the Alton & Southern Railway Company, is pledged under its first mortgage. 

Note 8—Casualty Reserves: 

Effective February 1, 1972, the Company and its majority-owned subsidiaries, except for the 
Chicago & Eastern Illinois Railroad Company and Subsidiary, increased their insurance deductible from 
$1,500,000 to $5,000,000 with respect to casualty losses resulting from destroyed freight cars, freight loss 
and damage, personal injury and third party liability. As a result, a self-insurance reserve has been 
established on the Company’s books to account for any such loss to the extent that it exceeds $1,500,000 
and is less than $5,000,000. Estimated premium savings from increasing the deductible are added to the 
reseive and applicable losses are charged to it. If the reserve balance totals $5,000,000 (the maximum 
self-insured loss expected to occur in any one year), no additional charges are to be made against income 
unless the reserve declines below the maximum amount. At December 31, 1972 the reserve balance was 
$735,000. A: that date the Company had also set aside $5,200,000 in capital, insurance and other funds 
tc be used in the event of self-insured losses. 

Note 9—Capital Stock and Retained Income: 

As of December 31, 1972, the Company had outstanding 1,904,083 shares of capital stock divided 
into two classes. Of this total 97.9% or 1,864,352 shares were Class A stock and 2.1% or 39,731 shares 
were Class B stock. These percentages a e unchanged from December 31, 1970 and 1971. These shares 
are without par value, but each has a stated value of $100 per share. Holders of Class A and Class B 
stock have full voting rights equal to one vote for each share held, but the Class A and Class B shares are 
entitled to vote separately as a class upon certain matters, including the issuance of additional shares and 
modifications of present shares. 

Dividends on the Class A stock are noncumulative and may not exceed $5 per shave in any given 
calendar year. After dividends of $5 per share have beer, paid on the Class A stock in any year, dividends 
may be paid on the Qass B stock in such amount as the Board of Directors may declare. Dividends on 
both classes of stock are subject to the setting aside of such reserves and making such other provisions 
as the Board may deem necessary or advisable for working capital or expansion of the business of the 
Company, including the acquisition of property, or for other corporate purposes. Undistributed earnings 
of prior years may be used to pay cash dividends in succeeding years on either class of stock. 

In the event of liquidation of the Company the holders of Class A stock will be entitled to receive, 
out of the assets, a maximum of $100 per share before any distribution is made to the holders of the 






MISSOURI PACIFIC RAILROAD COMPANY 

AND 

MISSOURI PACIFIC RAILROAD COMPANY AND SUBSIDIARIES 


NOTES TO FINANCIAL STATEMENTS—(Continued) 

Class B Stock. Thereafter, the holders of the Class B Stock will be entitled to receive any further 
distributions out of the assets of the Company without participation by the Class A holders. Neither the 
Class A nor Class B Stock is convertible into the other class and neither is subject to redemption. 

The provisions of the mortgages and indenture relative to priority of call in each year upon “Avail¬ 
able Net Income” (as defined therein) have been satisfied and no restriction under the mortgages and 
indenture on the parent company’s retained income at December 31, 1972 exists. 

See page 1 of this Proxy Statement for proposed recapitalization. 

Note 10—Commitments and Contingent Liabilities: 

The Company and its railroad subsidiaries lease a general office building and certain transportation 
equipment under long term lease agreements with rental obligations as follows: 


Corporate 


Consolidated 


Aggregate rental obligations as of December 31, 1972 . $55,900,000 $64,000,000 

Rental obligations to be paid in 1973 . $ 4,400,000 $ 5,500,000 

The Company and its railroad subsidiaries are contingently liable as guarantors, together with other 
owner railroads, for principal and interest of certain obligations of various affiliated companies at 
December 31, 1972 as follows: 


Corporate 


Consolidated 


Amount of principal guaranteed on affiliated company 
obligations . $69,000,000 $124,000,000 

Under terms of a service interruption policy, the Company and its railroad subsidiaries are con¬ 
tingently liable for additional premiums, in the event of work stoppages on other participating roads, up 
to maximum amounts as follows: 

Corporate Consolidated 

Maximum amount of additional premiums. $11,100,000 $15,500,000 

Note 11 —Legal Proceeding: 

See pages 1 and 4-6 of this Proxy Statement for details as to the proposed settlement of the Company’s 
Class B stockholders’ lawsuit. These stockholders have sued the Company and three of its directors and 
Mississippi River Corporation, on behalf of all the class and derivatively on behalf of the Company, 
asserting that dividends paid on the Class B stock are inadequate and that Mississippi River Corpora¬ 
tion is seeking to enrich itself by depriving those ftockholders of their share of the Company’s earnings. 
The proposed settlement would involve, among other things, a recapitalization of the Company, a distri¬ 
bution by the Company of $33,771,000 in cash to the Class B stockholder group and a tender offer by 
Mississippi River Corporation whereby it will become the majority owner of each class of stock to be 
outstanding. 
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AND 

MISSOURI PACIFIC RAILROAD COMPANY AND SURSIDIARIES 



NOTES TO FINANCIAL STATEMENTS—(Continued) 




Note 12 — Supplementary Profit and Loss Information! 

Year ended December 31 




1970 

1971 

1972 

ft 

»' 

A summary of maintenance, depreciation and retirement 
charges (nondepreciable property) is presented below (see 
Note 1 for a description of depreciation practices): 

Corporate— 

Maintenance of way and equipment (excluding depre- 
ciation and retirement charges) . 

(In thousands of dollars) 

$ 92,102 $110,659 

$124,919 



$ 20,484 

$ 21,164 

$ 21,818 



$ 1,372 

$ 1,780 

$ 2,558 

• 

Consolidated— 

Maintenance of way and equipment (excluding depre- 
ciation and retirement charges) . 

$135,964 

$158,981 

$176,508 



$ 36,403 

$ 38,076 

$ 38,770 



$ 1,555 

$ 2,143 

$ 3,048 


The following amounts have also been charged to expenses: 




• 

Corporate— 

Taxes, other than federal income taxes: 

Property and franchise . 

Federal unemployment . 

Federal retirement... 

$ 10,267 

3,053 
12,851 
$ 26,171 

$ 10,019 

3,052 
13,537 
$ 26,608 

$ 10,016 

3,105 

16,313 
$ 29,434 

• 

Rents, net: 

Hire of freight cars . 

joint facility . 

$ 34,815 

4,215 

303 
$ 39,333 

$ 40,271 

3,816 

830 
$ 44,917 

$ 33,700 

4,618 

1,131 
$ 39,449 

• 

1 

j 

Consolidated— 

Taxes, other than federal income taxes: 

Property and franchise . 

Federal unemployment . 

Federal retirement . 

$ 14,623 

4,442 
19,043 
$ 38,108 

$ 14,518 

4,411 
19,939 
$ 38,868 

$ 14,565 

4,445 

23,702 
$ 42,712 

• 

Rents, net: 

Hire of freight cars . 

Joint facility. 

Other . 

$ 24,512 

3,371 

1,426 
$ 29,309 

$ 31,338 

2,656 

1,405 
$ 35,399 

$ 22,237 

3,272 

2,516 
$ 28,025 

• 

1 
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UNAUDITED INTERIM FINANCIAL INFORMATION 

iQ 7 J The /°, ll0Wing “ naudited ' nforrna tion with respect to the three months ended March 31. 1972 and 
3 includes, in the opinion of the Company, all adjustments, consisting only of normal recurring 
accruals, considered to be necessary for a fair presentation of revenues and net income for such periods 
The results shown for the three months ended March 31, 1973 are not necessarily indicative of the 
results which will be achieved for the entire year. 

_ Corporate _ _ Consolidated _ 

Three Months Ended Three Months Ended 

March 31 March 31 

- 1972 1973 1972 1973 

(In thousands of dollars) 

Total operating revenues. $106,257 $122,974 $152,700 $175,748 

Net income (in conformity with generally 

accepted accounting principles) . 2,817 3,731 5,758* 6,836 

Net income (in conformity with I.C.C. ac¬ 
counting principles) . 4,549 4,839 8,491* 9,488 

.. * Restated to include the Company’s share of earnings (or losses) of unconsolidated less 

n majority-owned, terminal and other affiliated companies on the basis of equity accounting. 

Operating revenues and net income for the first quarter of 1973 were primarily increased due to 
generally accelerated economic conditions, realization of increased freight rate benefits and substantial 
gram movements to the Gulf Ports for export to Russia. The general economy of the country and 
future grain movements for the remainder of the year will govern the volume of revenue arising from 
irments of raw materials and manufactured products and may not offset anticipated increased labor 
and material costs unless freight rate increases are approved. 
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COMPUTATION AND APPLICATION OF “AVAILABLE NET INCOME” 

Missouri Pacific Railroad Company 
and Its Wholly-Owned Railway Companies 

(As required by the Company’s Mortgages and Indenture) 

(In conformity with I.C.C. Accounting Principles) 


(Unaudited) 

Year ended December 31 



1970 

1971 

1972 



(In thousands of dollars) 


Corporate Income Before Fixed Charges and After Federal 




Income Taxes . 

$45,217 

$37,072 

$45,476 

Income (Loss) of Wholly-Owned Railway Companies- 

115 

115 

(67) 

Road Property Retired and Charged to Operating Expenses 

1,306 

1,895 

2,561 


46,638 

39,082 

47,970 

Less—Dividends of Wholly-Owned Railway Companies 




Included in Missouri Pacific Income. 

200 

— 


Total Income Available for Fixed Charges. 

46,438 

39,082 

47,970 

Fixed Charges. 

16,588 

16,959 

18,499 

Available Net Income. 

29,850 

22,123 

29,471 

Capital Expenditures Fund. 

4,548 

5,946 

7,243 


25,302 

16,177 

22,228 

First Mortgage Sinking Fund. 

771 

771 

771 

Remaining Income . 

24,531 

15,406 

21,457 

Interest on General Mortgage Bonds, Series A. 

2,794 

2,712 

2,692 


21,737 

12,694 

18,765 

Sinking Fund on General Mortgage Bonds, Series A .. 

350 

350 

350 

Remaining Income . 

21,387 

12,344 

18,415 

Interest on General Mortgage Bonds, Series B. 

2,645 

2,538 

2,497 


18,742 

9,806 

15,918 

Sinking Fund on General Mortgage Bonds, Series B .. 

338 

338 

338 


18,404 

9,468 

15,580 

Interest on Income Debentures. 

5,001 

5,001 

5,001 


$13,403 

$ 4,467 

$10,579 
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UNITED STATES COURT OF APPEALS 


Second Circuit 


At a Stated Term of the United State. Court of Appeal., in and for the Second 
Circuit, held at the United State. Court Houie, in the City of New York on the 
w, ?7th day of August * one thousand n,nc hundrcd 

and seventy-four. 

Betty Levin, on behalf of herself and 
all ot.her holders of the Class B Common 
Stock of Missouri Pacific Railroad 
Company, Alleghany Corporation and 
Robsrt Levasseur, 

Plaintiff-Appellee 
v. 

Mississippi River Corporation, Missouri 
Pacific Railroad Company, Robert H. Craft, 

Toe Davis and Thomas F. Milbank, 

_ Defendants 

» ( ' **aC^tCpt-Jkiiminougis. Napoleon C. Gabriel, 

\ ’••AccEL.p. Cohen, June Cohen, 

^ iCt - 


tist* 


It i. hereby ordered that the motion made herein by coumel for the 


appellants 


' xuppeoHeexx >j>e|»jw)j»W{x 




by notice of motion dated July 31, 1974 for leave to file and docket 
the record 

I rt i 

he and it hereby i. granted^ denied- ''*■ " j' ‘ 

+* 0 -frv. 


l . 


OAMfcb Ot OAKUS 


C.P.O. 44..ITI 


"Circuit Judges 


4 






jfc—- 

'i 

•i 


( 2 ) 

I 

I 


UNITED STATE- COURT CF APPEALS 
SCCO.'.D CIRCUIT 


".-PO'.Enu c. GABRIEL. JACOB P 
COiiEf- -'to JtiUr. Ci'nrN, 


Ooj«c tan ti -Appel1 2 nts , 
a n a i n n: - 


cnT£^ eD 

fe' N VcTooCIltl 

ml**"* ;ri,( 11 ■.- >aunw sm»o«ati« 

1-n-W 


.-•alr.tif !t-/V-./cl 1 f.o-, 


a n i" 


i ; ssipp: c: < 

• « t. T • I „ . 

. . ; T , J ( ‘ ’ T ' 

'' • 11 • -* • L * j A i * i. # 


L. m 

•'" . eflii . ri t s ■ 


1 f-ik 

r „ 

\ • < l • L V 

0 1 

Gt; 

• ?!*d H. Cart- . . 2 . a 

c* ro 

trie Get ion 1 -, t< 1 «: 

<V - L V .* 

• •• -nr t . r tha ' it 

! • 1 I s 1 - 

frc.i, i... v . 

>• ' . ' -J 

>y j ,. a.i 

T J \ 


• * t 

* h - . r a p 

X »• 

'•» ‘ Y'i «. !;.';><• ; 

v fi i 

• a;»;•««. c.r 

.) 

ihtt ■ - ■ - 

*• Ti 

Mi3JI it «i 

::) 

!•'- .t.. • *i •. , 

*;i! . 

’> * * -• *Vr t. jclnj 

r *5 >. 

• »’ «t Mil l .... | . < 

J flU 

C>titer ;r:t>. , vu 1 ' 

jar, 

r - it U . ’ c. ,1 for t T. 1 5 

4) 

T'i- j;ulgr'-ct hchw 


AFFIDAVi r IN 0,ppr.' 17;. 

OocJ.-i .. /' -i lo 


‘ ■* » 

■7! ‘‘Y- 1C.- V .. A. , 


. . 1 . . . 


iiot <>•<,. f •; t ■. 


V > i i-J .p > /:•{; . 


ONLY COPY AVAILABLE 


565 








I 


SUBSTANTIAL bftOUNOS FOR APPEAL 

What started off below as an action for better 
dlvidens, jurisdiction being based solely on diversify, 
was settled as a class action for recapitalization ot 
M o Pac. over the protest of the appellant and many other 
c i«rs of Class B Mo Pac. stock. Reducing the equity cf 
B stockholders from 65.5% to 25.5 ... without.any provision 
for appraisal for the appellant and ethers similarly 

situa ted. 

Despite statements of the movants and th. court jO.o* 
that jurisdiction of the said acti n was also based c.i 
the Securities Exchange t ot 1934, deponent ai ter 
careful reviews of all the pleadings and ament e.l n I ofi n, 
below can find no allegation of any plaintitr below wh’cn 
purported to base jurisdiction of the court bale.; on t,.. 

S E.C. Act. all ,:1 legations of jurisdiction being son. .y 
based on diversity oi citizenship of tho parties. 

The legal questions to be raise.! on this appeal are 
as follows: 

a) In a spurious class suit how far removed fr-yi 

the claim and the- tfhtch w sr< raised in ti a 

suit car, a settlorvinc •'•? The- suit c.c.c r 

dlvidens a no ws .» . for rncapi c »< i; c 11 o • 

som.--u.inc .‘or vm •- -*r! ' U ,l z cn.se ot cct:c.n. 
and the court id i i ■ ; i ci. r" , on to approve Me 
said settler, ant o;r l omiest of appellant «r.o 
other represjn . - s i 

b) In light or Zahn vs. ! .ernatiorcl >«r •: -n'-, 

f : eys Ct. D-:' l 7 , 197:, whl-h 'eouiras tin.;, eat., m 

every *uei.ihe * 0 * the spurious - ass have «mo ih.'.o. 
jurisdiction... amount w:icn .jur;-dictlo.i i t >- . ^ 

diversity, did r.»L the court teiow levk id) 511 

over this appellant and ’trier class 6 •» ~o->. -• ! • {l 

beyond question lflcked tna jurisdictional .. 

c) Was not the failure of the* settlement agreement 
to provide for an appraisal of the stoc.< of diss.-c.it 
Class B stockholders, aun the restriction in t-? s . 
aqrecpent and Missouri law lh3t trey be Su-v.t* 
with the amount set down for settlement purposes 

a taking of appellants property without duo prose's 
of law? 

d) Was Alleghany, whose Class B stock was in Musi 
under the jurisdiction of the I.C.C., and whu v. >s 
anxious to rid Itself c*' its Class B holdings, tru.y 
representative of appeiiant eno other Class u 
stockholaers? 

e) Since tuore are appeals pending from the I.C. r . 

approval oi the sett! ..tent to lew. o*ui this apicm , 
and two othnr (Kounosis and '•:br 1 c 1), and t..a court 
below ha.vlnj oacided that fc.es oe sot only afeer al. 
possibility of auieal be over. was not the judg..wr.t 
of duly 3 1971 settling the fees pre-maturaf 
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APPELLANTS APPEAL IS TIMELY 


V Appellant filed his notice of appeal from the 
July 3, 1974 judgment on July 23rd, 1974 , appealing 

each and every prior order and judgment upon which It was 
based. 

VI Upon the edvlce of the clerk of this court; deponent 
on July 31st made a motion to docket prior appeals of 
Moumosls and Gabriel, and on further advice to unite 
these two wftU.i Gabriels appeal of July 23rd. (ste annexed 
sup. affidavit of deponent dated 23rd August 1974, end 
order of this Court dated 27 Aucust 1974). 

VII Deponent has prepared tne record but this instant 
motion has held up the final doterm : na11 on of Its content. 

Wherefore deponent respectfully re n uestr the motion 
to dismiss the appeal be itself dismissed. 


Dated 14 Snpt. 1974 


hcspectfully. 



Ger j rd ... Carey 
Attorney for 
Napoleon C. Gabriel 


( 



V 


Sworn to before me 
on the s 7 day Sept. 1974 


Ralph i_ nkori 


tfe 24-atKWOO Qnl. m Hm CMVy 
EmWm Ix ftm Mvck JO 
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